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Turkish names  

3.20 Turkish people usually have one or more personal names followed by a 

surname, which is shared by all members of an immediate family. 

 

Turkish Cypriot names  

3.21 Turkish Cypriots usually have two names, a personal name, by which they are 

addressed, and a second name.  Wives and children customarily adopt their husband 

or father’s personal name as their surname.  Hence, most men do not have the same 

surname as their wives and children. 

 

Vietnamese names  

3.22 Vietnamese people of non-Chinese origin have three names.  Traditionally, the 

basic pattern is: 

�x surname:  Nguyen 

�x middle name:  Ngoc 

�x personal name: Minh 

Some Vietnamese put their personal name first, followed by their middle name, and 

their surname last.  There are variations on this, however, so it may be helpful to ask 

the person which name is which.  On marriage, the woman traditionally keeps her 

own name.  Children are known by their father’s surname. 
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SOURCE MATERIAL 
 

• “A guide to cultural and racial awareness”, produced by the Inland Revenue, 

Crown Copyright, August 2000.  Available on the Scottish Court Service 

intranet (All public folders/diversity/cultural and racial awareness guide). 

 

• Diversity Awareness Guide- Lothian and Borders Police. 



4/1 

Chapter 4 
 

OATHS AND OATH TAKING 
 

WITNESSES 
 

Purpose of oath or affirmation 

4.1   The purpose of administering an oath or affirmation to a witness is to ensure 

that the witness makes a solemn declaration to tell the truth.  Should the witness 

thereafter fail to tell the truth, he or she may be found guilty of perjury, and certain 

consequences may follow.1  In today’s multi-cultural society, there is increasing 

recognition that an individual may wish to take an oath in terms of his own religious 

or cultural beliefs.2  With the advent of legislation concerning human rights3, it is all 

the more important that the court is aware of the requirements of the diverse religious 

and cultural beliefs of witnesses who may be appearing in court. 
 

1 See, for example, Gordon, Criminal Law (3rd edition), Chapter 47. 
2 Although s. 5(2) of the Oaths Act 1978 recognizes that a court may be ill-equipped to 

administer some oaths (see different types of oath in para. 4.12 below), in which case the 

witness should simply be asked to affirm. 
3 The Human Rights Act 1998, which came into effect on 2 October 2000. 

 

Oaths Act 1978 

4.2   Part II of the Oaths Act 1978 applies to Scotland, and provides: 

“3. If any person to whom an oath is administered desires to swear with 

uplifted hand, in the form and manner in which an oath is usually administered 

in Scotland, he shall be permitted so to do, and the oath shall be administered 

to him in such form and manner without further question. 

 

4.(1)  In any case in which an oath may lawfully be and has been administered 

to any person, if it has been administered in a form and manner other than that 

prescribed by law, he is bound by it if it has been administered in such form 

and with such ceremonies as he may have declared to be binding. 
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(2)  Where an oath has been duly administered and taken, the fact that the 

person to whom it was administered had, at the time of taking it, no religious 

belief, shall not for any purpose affect the validity of the oath. 

 

5.(1)  Any person who objects to being sworn shall be permitted to make his 

solemn affirmation instead of taking an oath. 

(2)  Subsection (1) above shall apply in relation to a person to whom it is not 

reasonably practicable without inconvenience or delay to administer an oath in 

the manner appropriate to his religious belief as it applies to a person objecting 

to be sworn. 

(3)  A person who may be permitted under subsection (2) above to make his 

solemn affirmation may also be required to do so. 

(4)  A solemn affirmation shall be of the same force and effect as an oath.” 

 

4.3   The 1978 Act does not state which hand should be uplifted.  The convention is 

that people raise their right hand.  Further, the Act does not specify in which hand a 

holy book should be held when the oath is taken. 

 

Children 

4.4   The oath is not usually administered to a child under the age of 12.  For 

appropriate procedures relating to children, see Chapter 8 (Children), paragraph 8.29 

et seq. 

 

Persons with learning disabilities 

4.5   In some cases, it may be appropriate to adopt the same procedure as for a 

child:  see Chapter 8 (Children), paragraph 8.29 et seq. 

 

Form of oath or affirmation 

4.6   The standard form of oath1 in both civil and criminal proceedings2 is: 

“I swear by Almighty God that I will tell the truth, the whole truth, and 

nothing but the truth.” 

The form of affirmation in both civil and criminal proceedings3 is: 
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“I solemnly, sincerely and truly declare and affirm that I will tell the truth, the 

whole truth, and nothing but the truth”. 

 
1 The form of oath may be varied as circumstances require (see the rules of court referred to in 

footnote 2, below, and see examples in para. 4.12, below).  The use of the Bible or other holy 

book is not required. 
2 With right hand raised, the witness should repeat the words after the judge.  It is often 

convenient to divide the words into four sections (to enable the witness to follow and to repeat 

accurately) thus:  “I swear by Almighty God / that I will tell the truth / the whole truth / and 

nothing but the truth”.  The sources for the form of words include the Rules of the Court of 

Session 1994, Form 36.10-A;  the Sheriff Court Ordinary Cause Rules 1993, Form G14;  and 

the Criminal Procedure Rules 1996, Form 14.5-A. 
3 It is not strictly necessary to raise a hand to affirm (although some do).  The sources for the 

form of words include the Rules of the Court of Session 1994, Form 36.10-B;  the Sheriff 

Court Ordinary Cause Rules 1993, Form G15;  and the Criminal Procedure Rules 1996, Form 

14.5-B. 

 

Availability of holy books in court 

4.7   It is good practice to have a selection of holy books in the court building, 

available for witnesses who might wish to take the oath according to their religious 

beliefs.  An appropriate selection would be: 

• The Holy Bible 

• The Hebrew Bible1  

• The Gita (Hindu) 

• The Adi Granth (Sikh) 

• The Koran (Muslim). 

Taking the standard oath does not require the use of the Bible or other holy book.   

 
1 I.e. the Old Testament only. 

 

4.8   The last three books must not be handled other than by the witness, and are 

usually stored with a cloth covering them.  This is because it is considered by some 

that the holy book should be touched only by a person who is a believer and who has 

cleansed himself.  Sometimes witnesses may request to wash their hands or another 

part of the body before touching their holy book to take the oath.  This request should 
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be acceded to, although it is hoped that such a request would have made and granted 

prior to the witness coming into court. 

 

4.9   Many witnesses from ethnic minorities take their religion very seriously, and 

consider themselves bound to tell the truth only if they swear on their holy book.  

Others may prefer to affirm.  The court should be aware of and sensitive to the needs 

of the witness.  Court staff should ask a witness or juror before coming into court, if 

he or she will take the standard oath.  If the witness wishes to affirm or take the oath 

in another form, the court staff should communicate that preference to the judge.  If 

the witness wishes, for example, to swear on the Koran, the judge should be advised 

before the witness is brought to court and the holy book made available.  (Witnesses 

may not be aware that their own holy book is available in court, and may prefer not to 

draw attention to themselves or to cause inconvenience by asking for it).  If the Koran 

is to be used, it must be brought to court wrapped in a cloth, and placed in an elevated 

position in the court – for example, on a rostrum on the judge’s bench.  When the 

witness is ready to take the oath, the Koran (still wrapped) is taken from its stand and 

placed in front of the witness.  The cloth is then carefully opened and pulled back. 

The witness places the left hand on the Koran, meditates for a few moments, then 

raises the right hand and takes the oath.  Further guidance given to macers and bar 

officers concerning the handling and storage of holy books and scriptures can be 

found in the Appendix to this Chapter. 

 

4.10   Best practice is, of course, not always possible.  If the court does not have the 

necessary holy book, the witness should be invited to affirm.1 
 

1 See s. 5(2) of the Oaths Act 1978, quoted in para. 4.2, above. 

 

Complete refusal to take the oath or affirmation in criminal proceedings: section 

259 

4.11   Where a person “is called as a witness and either – (i) refuses to take the oath 

or affirmation, or (ii) having been sworn as a witness and directed by the judge to give 

evidence in connection with the subject matter of the statement, refuses to do so”, 

section 259 of the Criminal Procedure (Scotland) Act 1995 provides that the witness’s 

prior statement shall be admissible “as evidence of any matter contained in the 
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statement”.  This innovative statutory provision should be used sparingly, bearing in 

mind the lack of opportunity to cross-examine or otherwise test the evidence.1  
 

1 See observations in MacDonald v. H.M.Advocate, 1999 S.C.C.R. 146.  The Appeal Court 

commented on the innovative nature of s. 259, and emphasized that, prior to resorting to a 

statement in terms of s. 259, the witness must firstly be directed to answer the questions, and 

secondly, asked whether he or she had made a previous statement.  Then the terms of the 

statement should be put to the witness.  Professor Gordon in his commentary at p. 151, 

observes that s. 259 raises concerns about the untested nature of the statement and also the fact 

that a single witness might be regarded as sufficient to prove the statement. 

 

 

DIFFERENT TYPES OF OATH, AND WHETHER AFFIRMATION 

PREFERABLE 
 

Witnesses 

4.12    

• Standard oath - The witness to raise right hand and repeat after judge - I 

swear by Almighty God that I will tell the truth, the whole truth and nothing 

but the truth. 

 

• Standard affirmation – The witness need not raise a hand, but simply 

repeats after the judge – I solemnly, sincerely and truly declare and affirm 

that I will tell the truth, the whole truth and nothing but the truth. 

 

• African - Much depends on the cultural traditions of the witness, but many 

will agree to take the oath or to affirm. 

 

• Buddhist - Oaths are incompatible with the practice of most Buddhists, who 

will readily affirm. 

 

• Chinese - Unless they are Christian Chinese, they should affirm. 

 

• Hindu (taken on the Gita) - I swear by the Gita that I will tell the truth, the 

whole truth and nothing but the truth. 
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• Jew (taken on the Hebrew Bible1) - I swear by Almighty God that I will tell 

the truth, the whole truth and nothing but the truth. 

 

• Muslim / Followers of Islam (taken on the Koran) - I swear by Allah that I 

will tell the truth, the whole truth and nothing but the truth. 

 

• Rastafarian - often willing to take the oath, but may choose to affirm. 

 

• Sikh (taken on the Adi Granth) - I swear by Guru Nanak that I will tell the 

truth, the whole truth and nothing but the truth. 

 

• Quaker or Moravian Witness (affirmation) - I, being one of the people 

called Quakers (the United Brethren called Moravians), do solemnly, sincerely 

and truly declare and affirm that I will tell the truth, the whole truth and 

nothing but the truth. 

 

• Jehovah’s Witness – I swear by Almighty God Jehovah that I will tell the 

truth, the whole truth and nothing but the truth. 

 
1 I.e. the Old Testament only. 

 

Interpreters  

4.13    

• Interpreter’s oath – Often best administered by a question to the interpreter, 

eliciting the response “I do” – Do you swear faithfully to perform the duties of 

interpreter in these proceedings? 

 

• Interpreter’s affirmation – Do you solemnly, sincerely and truly declare and 

affirm that you will faithfully perform the duties of interpreter in these 

proceedings? 
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Jurors 

4.14    

• Juror’s oath - asked by clerk of court - Do you swear by Almighty God that 

you will well and truly try the accused and give a true verdict according to the 

evidence?  Jurors reply “I do”.1  

 

• Juror’s affirmation – the juror to repeat after the clerk of the court - I 

solemnly, sincerely and truly declare and affirm that I will well and truly try 

the accused and give a true verdict according to the evidence.2 

 
1 See Form 14.3-A in the Criminal Procedure Rules 1996;  and Form 36.10-A in the Rules of 

the Court of Session 1994. 
2 See Form 14.3-B in the Criminal Procedure Rules 1996;  and Form 36.10-B in the Rules of 

the Court of Session 1994. 

 

Curators ad litem 

4.15    

• Curator ad litem’s oath – Often best administered by a question to the curator, 

eliciting the response “I do” – Do you swear faithfully to perform the duties of 

curator ad litem in these proceedings? 

 

• Curator ad litem’s affirmation – Do you solemnly, sincerely and truly declare 

and affirm that you will faithfully perform the duties of curator ad litem in 

these proceedings? 
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APPENDIX 
 
 

GUIDANCE FOR COURT STAFF ON THE HANDLING AND STORAGE OF 
HOLY BOOKS AND SCRIPTURES 

 
 
 

HANDLING 
 

• All Holy books/scriptures should be treated with respect and handled with care at 
all times. 
 

• Those Holy books/scriptures, which must be kept in covers, should remain so at 
all times except when being removed by a witness in court (see storage). 

 
• Staff should be aware followers of certain faiths (for example Sikhism, Islam and 

Hinduism) place a great deal of importance on hygiene and cleanliness when 
handling Holy books/scriptures.  It is common practice of such followers to wash 
their hands prior to handling Holy books/scriptures.  It is hoped that where a 
witness requests to wash their hands, this can be done before the witness comes 
into the courtroom. 

 
 
 
Sundar Gutka – Sikh 
 
• Hands must be washed before handling: 
• Any person handling this should cover their head with the ramals provided; 
• Not be under the influence of drink or drugs; 
• The person taking the oath must also cover their head with a ramal and should not 

have any tobacco or alcohol in his/her possession at that time. 
 

 
 
Bhagavad Gita – Hindu 
 
• Nothing should be written on or in it: 
• Nothing placed inside it; 
• Nothing put on top of it. 

 
 

 
Qu’ran – Muslim 
 
• Should never be carried below the waist; 
• Held by the left hand; 
• Must be unwrapped by a follower of the faith. 
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STORAGE 
 
For the Hindu, Muslim and Sikh religions, great importance is placed on the storage 
of Holy/books scriptures. The Gita, Gutka and the Qu'ran should therefore be kept in a 
cover at all times. 
 
All religious books/scriptures should, where possible be stored above shoulder height, 
on a shelf or in a cupboard, but at all times they must be above ground level and never 
left on the floor. 
 
All Holy books/scriptures in covers should remain in them at all times. However, 
prior to taking them into court it is advisable to check that the correct Holy 
book/scripture is contained within the cover. 
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Chapter 5 

 

INTERPRETING SERVICES 

 

Introduction 

5.1   An interpreter may be required for interpreting in a foreign language or for 

interpreting for people with language difficulties.  There may be a need, for example, 

for sign language, a lip-speaker1 or palantypist2 for people who are deaf.3  The word 

“interpretation” is the appropriate term for interpreting oral evidence and “translation” 

is the appropriate term for translating the written word. 

 
1 A lip-speaker is a person who has been professionally trained to use easy-to-read lip patterns.  

Lip-speakers silently repeat the speaker’s message using clear lip shapes, the flow of natural 

speech, facial expression and gesture to aid the lip-reader’s understanding.  Lip-speakers are 

trained to give appropriate finger-spelling support if requested to do so by the lip-reader. 
2 A palantypist uses a small phonetic keyboard to produce an instantaneous phonetic text of 

what is being said.  A computer may be used to convert the phonetic input into words which 

are displayed on either a TV screen or projected onto a larger screen.   
3 Only 8% of people who are deaf use sign language. 

 

Need for judges to be aware of linguistic difficulties 

5.2   Although judges are not involved in making arrangements for interpreters, it is 

important that they are fully aware of potential difficulties experienced by witnesses 

who may have only a limited ability to speak and understand English.  When giving 

evidence, they may not always fully understand what they are being asked.  It is one 

thing to know the basics of a language and to be able to communicate when shopping 

or working.  It is quite another matter having to appear in court, understand questions, 

and give evidence.  It should also be remembered that many ethnic minorities prefer 

to speak their mother tongue at home.  Judges should therefore be alert to different 

language needs, and should not assume, simply because a witness has lived in 

Scotland for many years, that he or she does not require an interpreter.   

 

5.3   Situations may arise where the judge has to take a proactive role, and make 

some effort to clarify and resolve the extent of any language difficulty faced by a 
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witness.  It is part of the judge’s function to assess an individual’s fluency and 

comprehension.  If a judge hearing a case considers that an interpreter is required, an 

adjournment should be granted for that purpose.  Such an adjournment will not 

necessarily result in the loss of the hearing or trial diet, as agents and prosecutors have 

access to lists of approved interpreters, and it may be possible to make arrangements 

at fairly short notice, unless the language is an unusual one or the court is in a remote 

location.   

 

5.4   In general, it is useful for a party to give the clerk of court advance notice that 

an interpreter will be involved.  The judge has to administer the interpreter’s oath.1  A 

judge may also wish to have the clerk of court check whether the interpreter and the 

accused or witness are indeed able to communicate, and to confirm that there are no 

cultural or language difficulties that would preclude the interpreter from interpreting.  

There can, for example, be differences in dialect which are not apparent until the 

accused or witness and the interpreter have had the opportunity of communicating.  
 

1 See para. 4.13 in Chapter 4 (Oaths and oath taking). 

 

Criminal cases 

5.5   Crown witnesses:  In criminal cases, the Crown Office and the procurator 

fiscal service have responsibility for instructing interpreters for Crown witnesses.  It is 

usually the police who advise the procurator fiscal that a witness has different 

language needs, but a procurator fiscal or an advocate depute may also identify a 

need.   

 

5.6   An accused person:  It is now the responsibility of the Scottish Court Service 

to make arrangements for an interpreter for an accused person.1 
 

1 Since 1 April 2002, the Scottish Court Service, Hayweight House, 23 Lauriston Street, 

Edinburgh, has had responsibility for the provision of community, foreign and sign language 

interpreters for accused persons, both pre- and post-conviction.  This followed a recognition 

that the involvement of the Crown Office or prosecutor in instructing an interpreter for an 

accused might be a breach of Article 6 of the European Convention on Human Rights.  A copy 

of the “Arrangements for Instruction of Interpreters for Accused”, issued by the Operations 

and Policy Unit and dated 18 March 2002, can be found in Appendix A to this chapter. 
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5.7   Protocol and code of conduct:  A protocol for the instruction of interpreters 

for criminal court diets has been agreed between the Crown Office and the Scottish 

Court Service.1  A code of conduct for interpreters has also been drawn up.2  The 

party arranging interpretation should ensure that the interpreter is suitably qualified 

and that the interpreter signs the code of conduct.  It is not appropriate to use the same 

interpreter for opposing parties in criminal court cases.  For sign language 

interpreting, two interpreters may be required where proceedings are lengthy.  This 

will allow the interpreters to alternate at intervals or (say) 20 minutes.  The interpreter 

not signing will still follow the proceedings.  

 
1 A copy of the Protocol can be found in Appendix B to this chapter. 
2 See Appendix C to this chapter. 

 

Civil cases 

5.8   In civil cases, it is for the solicitors involved in the litigation to make the 

necessary interpreting arrangements, although it is advisable that the clerk of court be 

warned in advance of the proof or hearing.  Unrepresented parties who have different 

language needs are likely to come to the attention of the clerk who should alert the 

judge.   

 

Interpreters’ qualifications; code of conduct 

5.9   The standard of interpreters provided for court work has steadily improved, 

and qualifications in interpreting are now available.1  Some organizations ensure a 

minimum standard of properly trained interpreters.  Nevertheless, after administering 

the interpreter’s oath, it may be helpful to give the interpreter some guidance as to his 

or her role, and what he or she should do if any difficulty in the witness’s 

comprehension is perceived.  For example, a judge might emphasise that “it is 

important that what the witness says is interpreted exactly, word for word, and is not 

abbreviated or paraphrased in any way.  If there is difficulty in giving an exact 

interpretation of either the question or the answer, just let me know.”  The interpreter 

should also tell the witness, prior to the questions being put, to answer in short 

passages, to enable the interpreter to interpret for the court.  The code of conduct 
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provided by the Scottish Court Service2 may assist interpreters in the performance of 

their duties. 
 

1 For example, Diploma in Public Service Interpreting (Scottish legal option) or its equivalent, 

or registration with the Association of Sign Language Interpreters. 
2 See Appendix C to this chapter. 

 

Gender of interpreter 

5.10   In certain situations the gender of the interpreter may be important.  For 

example, a female witness having to describe a sexual assault might be embarrassed 

to have a male interpreter.  The party arranging interpretation should consider such 

situations before instructing the interpreter.  

 

Need for adjournments 

5.11     It should be remembered that the task of an interpreter can be a demanding 

one.  An occasional extra adjournment may be necessary for the interpreter if there is 

a lengthy examination of a witness.   

 

Need for judicial supervision at all times 

5.12    Although a judge may not be familiar with the language of the accused or the 

witness, he or she should be alert at all times to potential difficulties in interpretation.  

For example, if a witness gives a lengthy response to a question, but the interpreter 

gives a very brief interpretation, that brief interpretation may indicate an 

inexperienced interpreter who is paraphrasing rather than interpreting.  It is very 

important that the witness has his or her answers interpreted rather than the 

interpreter’s view about what the witness is trying to say.1  Accordingly the judge 

should continually monitor and assess the evidence. 

 
1 The Code of Conduct for Interpreters and Translators lays stress on conveying the exact 

meaning of what has been said without adding, omitting or changing anything:  see Appendix 

C to this chapter.  
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5.13     Sophisticated equipment with simultaneous interpretation 

While microphones, headphones, and simultaneous interpretation probably provide 

the best way of interpreting without delaying the progress of a case, such facilities are 

expensive and therefore relatively uncommon. 

 

5.14     Language Line 

Language Line has been installed in the Supreme Courts offices, sheriff clerks’ and 

procurator fiscals’ offices.  If someone approaches a member of court staff and 

appears unable to speak English, telephone contact can be made with an interpreter in 

any one of 140 languages.  The clerk or procurator fiscal telephones the link and, by 

use of conference phone facilities, three-way communication can be established. 
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APPENDIX A 
 
 
 
Arrangements for Instruction of Interpreters for Accused, issued by the Operations and 
Policy Unit of the Scottish Court Service, 18 March 2002.  
 

With effect from 1 April 2002, when it is necessary to instruct an interpreter for any court 

appearance of an accused person, responsibility for instructing that interpreter will lie with the 

Scottish Court Service (SCS).  Guidance on the operation of this new policy is provided 

below.  The guidance covers the instruction of community, foreign language and sign 

language interpreters. 

 
1. Background 
Prior to 1 April 2002 the Crown Office/Procurator Fiscal Service (COPFS) had responsibility 

for instructing interpreters for accused, from their first appearance in court up until their 

conviction.  The SCS had responsibility for instructing interpreters for all court appearances 

following conviction.  It is now considered that the involvement of the prosecutor in instructing 

an interpreter for the accused may be in breach of Article 6 of the ECHR, and it has, 

therefore, been agreed that the SCS will assume responsibility for the provision of interpreters 

for all court appearances of accused persons.  This will apply to all cases calling in court on 

or after 1 April 2002.  The COPFS will retain responsibility for instructing interpreters for 

crown witnesses. 

 

The SCS has agreed to adopt the policy introduced last year by the COPFS which insists on 

minimum levels of qualification and experience in interpreters, in order to avoid challenges on 

the basis of inadequate provision of interpreting services. 

 

It has been recognised that there is limited time available between arrest and the first 

appearance of an accused in custody, and it has been agreed, therefore, that when an 

accused person is appearing for the first time from custody, the police will, so far as possible, 

arrange, on behalf of the SCS, for a suitably qualified and experienced interpreter to appear 

at court to assist the accused.  The fee of the interpreter in such cases will be paid by the 

SCS. 
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2. Identifying the need for an Interpreter 
Responsibility for identifying whether interpreting services are required for an accused lies 

with the police.  They will advise the Procurator Fiscal where such a need is identified.  The 

Procurator Fiscal will in turn advise the Clerk of Court of the need to engage an interpreter by 

a pro forma letter which will identify: 

• Name of accused, 

• Type of court diet, e.g. pleading/intermediate/first diet, 

• Date of diet, 

• Type of interpreter required, i.e. sign language, or language and dialect required, 

• Whether there are any special circumstances, such as the availability of an additional 

technical glossary of terms, or the need for a briefing from the prosecutor, or the need to 

inspect certain productions. 

 

Once the need for an interpreter has been identified, you should comply with the following 

guidance. 

 

3. Instructing an Interpreter 
You should always instruct interpreters through a recognised interpreting service, to ensure 

that individuals who require interpreting services are provided with a suitably qualified and 

experienced interpreter.  It is the responsibility of the interpreting service to provide an 

interpreter who has been assessed by them as suitable for the assignment, in accordance 

with the minimum requirements specified by the SCS. 

 

A list of the main relevant interpreting services is provided [ ].  These are, in the main, local 

authority services although a number of private interpreting services which have provided 

considerable assistance to the COPFS in the past are also listed. 

 

4. Letter of Instruction  
You should instruct interpreters using the style letters of instruction provided [see Appendix 

D].  Separate letters are provided for the instruction of (a) sign language, and (b) foreign 

language interpreters. 

 

You should direct the letter of instruction to the interpreting service who will be responsible for 

identifying an appropriate interpreter.  The letter of instruction will then be passed by the 

interpreting service to the individual interpreter identified. 

 

You should ensure that interpreting services are always instructed in writing and that written 

records are kept of discussions with interpreting services. 
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It is recognised that interpreters may be required at short notice and that the initial contact 

with an interpreting service may be by telephone.  Even where this is the case, the letter of 

instruction and enclosures referred to below should be used, and should be passed quickly to 

the interpreting service, to ensure that the minimum requirements are known and complied 

with.  

 

The letter of instruction refers to a number of papers which should accompany it, including: 

• Code of Conduct - the letter of instruction requires the interpreting service to ensure that 

the identified interpreter signs the code of conduct and returns the original to the court, 

with a copy being retained by the service, and by the interpreter. 

• A copy of the complaint or charges on the indictment. 

• A copy of the briefing note for interpreters and summary of commonly used terms 

• Expenses claim form - see para. 9 below regarding payment. 

 

The letter of instruction requests the interpreting service to list in writing the recommended 

interpreter's qualifications and experience and the basis of the assessment that the interpreter 

is suitable for the assignment. This should be retained with the court papers as a record of the 

assessment. 
 
5. Qualifications and Experience of Interpreters 
When instructing sign language interpreters you should ensure that the interpreter is a 

qualified sign language interpreter (as opposed to a trainee) who is registered with the 

Scottish Association of Sign Language Interpreters.  The appropriate style letter of instruction 

makes this requirement clear. 

 

When a community or foreign language interpreter is required, you should, in the first 

instance, ask the interpreting service to provide an interpreter who has the Diploma in Public 

Service Interpreting (Scottish legal option) or its equivalent and who has recent experience of 

consecutive and simultaneous interpreting in the criminal court context.1  

 

There is a shortage of qualified interpreters in some languages, and on occasion the 

interpreting service approached may be unable to provide an interpreter who has the Diploma 

and recent experience of interpreting in court.  The Scottish Translation, Interpreting and 

Communication Forum has given an assurance that interpreting services will share relevant 

information in relation to available interpreters.  Therefore, if the interpreting service 

approached is unable to provide an interpreter who has the qualifications and experience 

required, the manager of the service should inform you of this.  You should then invite that 

manager to liaise with other interpreting services to ascertain if a suitable interpreter is 

available elsewhere (if this process has not already taken place).  Given the new minimum 

requirements it may be that interpreters will have to be brought from other regions or from 
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other parts of the United Kingdom to satisfy the minimum requirements and to ensure that the 

accused has a suitable interpreter in court.  If after making appropriate efforts the interpreting 

service cannot supply an interpreter who is suitably qualified and experienced, a compromise 

will have to be reached.  You should ensure that the service outlines the basis of their 

assessment of the recommended interpreter in writing and that the information provided to the 

court is kept with the court papers.  

 

Difficulties in obtaining suitably qualified and experienced interpreters may be particularly 

acute in respect of first appearances from custody; the police have undertaken to make 

arrangements for interpreters in respect of first custody appearances.  It should be noted, 

however, that this is being done as a gesture of goodwill, and there is no legal obligation upon 

them to do so. In view of the difficulties likely to be encountered, flexibility will be required. 
1 Definitions 

Interpreting - spoken or signed, as opposed to written, transfer of a message from 

one language to another. 

Simultaneous or whispering interpreting - an immediate interpretation into the other 

language of everything being said.  The interpreter usually sits close to the non-

English speaker.  In multi-accused cases, microphones and headphones may be 

necessary. 

Consecutive interpreting - the interpreter waits for the message then repeats it in the 

other language.  The interpreter might take notes to help with details e.g. dates, 

names, numbers. 

Summarising interpreting - for example, summarising legal arguments or procedures.  

Might be used to explain legal concepts/procedures with which the person is not 

familiar. 

NOTE: In the criminal court only simultaneous or consecutive interpreting is ever 

likely to be appropriate for the accused and witnesses. 

 

6. Briefing of Interpreters  
You should ensure that appropriate briefing is given to the interpreter in advance of the court 

hearing.  In most cases this should simply mean copying the complaint, or the charges on the 

indictment, to the interpreter in advance of court, and providing the interpreter with a copy of 

the glossary of terms [see Appendix E].  These should be provided with the letter of 

instruction and the Code of Conduct to be passed to the interpreter by the interpreting 

service. 

 

In cases where technical or unusual terminology is likely to be used (Health and Safety cases 

are an obvious example) this will be identified in the initial letter from the Procurator Fiscal to 

the Clerk of Court, and may involve a further written or verbal briefing by the Procurator 

Fiscal. 
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If any objection is raised by the defence to any briefing of the interpreter consistent with this 

guidance, the Procurator Fiscal will explain to the court that the interpreter is an independent 

individual providing expert assistance to the court.  The signed Code of Conduct may be 

referred to and should, therefore, be available in court.  The briefing is provided to ensure that 

the interpreter is in a position to assist the court more effectively, and cannot be said to give 

rise to any prejudice to any party to the proceedings. 

 

7. Communications between Solicitor and Client 
Interpreters instructed to provide services for the accused are sometimes asked by defence 

solicitors to facilitate communications between solicitor and client at court.  The interpreter is 

under no obligation to assist the communications of solicitor and client, and should not be 

pressurised to do so.  An interpreter engaged by the SCS should not accept such work 

without first obtaining permission from the Clerk of Court.  Such permission should normally 

be given when the interpreter is content to assist.  The terms of the Code of Conduct should 

be noted. 
 
8. Attendance at Court 
Wherever possible Clerks of Court should arrange to meet interpreters engaged by the SCS 

prior to commencement of the court, to ensure that they are present, aware of the court 

layout, and advised of the likely order of business.  When the interpreter has been engaged 

by the Scottish Court Service, the Clerk of the Court should receive a copy of the ‘Code of 

Conduct’ signed by the Interpreter (Appendix C). 

 

9. Payment of Interpreters 
The SCS is responsible for payment of the interpreter’s fee.  An expenses claim form should 

be enclosed with the Letter of Instruction.  The expenses which may be claimed are itemised 

on the expenses claim form.  The Clerk of Court should countersign the form to confirm the 

interpreter’s attendance.  Thereafter, an officer (not the cashier) should check that the claim 

has been properly calculated.  Then the office manager or his/her appointed depute should 

authorise and pass the claim for payment.  

 
10. Monitoring of new arrangements 
You should ensure that these new arrangements are discussed within your office.  Local 

allocation of duties should be agreed, and you should ensure that all relevant staff clearly 

understand their responsibilities in the new process. 

 

You should advise Operations and Policy Unit of any significant difficulties experienced with 

either particular interpreters, or the standard of service generally provided by interpreting 

services, so that this information can be fed back to the services and to the Scottish 
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Translation, Interpreting and Communication Forum.  You should also advise Operations and 

Policy Unit of any general recurring problems which are experienced as a result of the new 

arrangements. 

 

11. Conclusion 
Any queries or views in relation to the content of this circular should be referred to Operations 

and Policy Unit. 
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APPENDIX B 
 
Instruction of Interpreters for Criminal Court Diets – Protocol issued by Crown Office, 
January 2002 
 
This protocol sets out agreed arrangements between Crown Office, Scottish Court Service 

and ACPO(S) for the instruction of interpreters for criminal court diets.  It is intended to cover 

the instruction of community, foreign and sign language interpreters (and other interpreters 

required for those with sensory impairment).   

 

It is the responsibility of the police to advise the Procurator Fiscal in the police report whether 

the accused or any proposed prosecution witness requires the services of an interpreter to 

give evidence in court.  The reporting officer should specify the language and dialect required 

in the police report and should also provide the name, designation and qualifications of any 

interpreter used at the investigative stage so that the Procurator Fiscal and the Scottish Court 

Service may ensure that, so far as possible, the same interpreter is not used at any court diet.   

 

It is the responsibility of the Procurator Fiscal to engage a suitably qualified and experienced 

interpreter1, skilled in the language and dialect specified in the police report, to assist 

prosecution witnesses in giving their evidence.   

 

It is recognised that there is limited time available between arrest and the first appearance of 

an accused person in custody.   

 

In all cases therefore where accused persons are appearing for the first time from custody the 

police will, so far as possible, arrange, on behalf of the Scottish Court Service, for a suitably 

qualified and experienced interpreter to appear at court to assist the accused.  The interpreter 

engaged for court should not be the same interpreter who assisted the accused during the 

investigation stage although it is recognised that it may not always be possible to secure the 

services of a different interpreter who has appropriate qualifications and experience given the 

limited time available.  The fact that the police have engaged an interpreter for the accused’s 

first appearance from custody should be set out in the police report to the Procurator Fiscal.  

If difficulties arise in securing the services of an interpreter the police should make early 

contact with the Procurator Fiscal.  The fee of the interpreter in such cases will be paid by 

Scottish Court Service and they will instruct the interpreter for the accused for any continued 

diets in the case.   

 

In respect of all other criminal court diets, both pre-trial and trial diets, it is the responsibility of 

the Scottish Court Service to engage a suitably qualified and experienced interpreter, skilled 
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in the language and dialect required to assist the accused.  In respect of all other diets the 

Procurator Fiscal will advise the Sheriff Clerk (or in High Court cases the Deputy Principal 

Clerk of Justiciary) in writing of the language needs of the accused, namely the language and 

dialect as set out in the police report, at least 14 days prior to the scheduled diet. 

 

It is recognised that the role of the interpreter in the criminal court is crucial.  The Procurator 

Fiscal, Scottish Court Service and the police will ensure, so far as possible, that interpreters 

are engaged through recognised interpreting services and that interpreters engaged have 

appropriate qualifications and experience. 

  
1 So far as possible interpreters engaged should have the Diploma in Public Service 

Interpreting (Scottish Legal Option) and recent experience of both consecutive and 

simultaneous interpreting in the court context.  It is recognised however that there is a 

shortage of qualified and experienced interpreters in some languages and that 

particular difficulties may arise in relation to first appearances from custody.  On 

occasion it is recognised that interpreters who do not have the preferred qualifications 

and experience will require to be engaged.  When this is necessary the interpreting 

service involved should be asked to provide a written assessment setting out why the 

interpreter is deemed to be suitable for the proposed work. 
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APPENDIX C 

 
 

Scottish Court Service:  Code  

of Conduct for Interpreters and Translators 

1. Competence – You are expected to: 

• Have a written and spoken command of both languages, including any specialist 

terminology, current idioms and dialect; 

• Be familiar with any cultural backgrounds relevant to the assignment; 

• Understand police station and court procedures. 

 

2. Procedure – You will: 

• Convey the exact meaning of what has been said without adding, omitting or changing 

anything; making explanation only where a cultural misunderstanding may be occurring, 

or where there is no direct equivalent for a particular term.  Only in exceptional 

circumstances should a summary be given (if this is consented to by all parties) provided 

the meaning of what is being summarised is not distorted. 

• Declare any difficulties you have with dialect or technical terms and if these cannot be 

satisfactorily remedied, withdraw from the assignment. 

• Not give advice, legal or otherwise, to the accused, nor enter into discussion with them 

(other than to confirm language/dialect match). 

• Not delegate work, nor accept delegated work (or work for another party in the 

proceedings), without the prior consent of the party engaging your/the other interpreter’s 

services. 

• Be reliable and punctual at all times. 

• Declare immediately any previous involvement in the assignment and any involvement or 

relationship with the accused or any witness in the case. 

• Interrupt the proceedings only: 

To ask for clarification; 

To point out that a party may not have understood something; 

To alert the parties to a missed cultural reference; 

To advise the court that there is no equivalent term in the language concerned, to the 

term being used; 

To advise the court that you require a break, due to the potential for lapses in 

concentration to occur during lengthy periods of simultaneous or consecutive interpreting. 
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3. Ethical and Professional Issues – You will: 

• Respect confidentiality at all times and not seek to take advantage of any information 

disclosed during your work. 

• Act in an impartial and professional manner. 

• Not discriminate between parties (to their advantage or disadvantage) either directly or 

indirectly, on the grounds of race, colour, ethnic origin, age, nationality, religion, gender, 

disability or sexual orientation. 

• Disclose any information, including any criminal record, which may make you unsuitable 

for any particular assignment. 

• Disclose immediately if the person for whom you are interpreting, or their immediate 

family is known or related to you. 

• Declare any business, financial, family or other interests which you might have in the 

matter being handled. 

• Not accept any form of reward (whether in cash or otherwise) for interpreting work, other 

than payment by the Scottish Court Service. 

 

4. Confidentiality  
Any information you obtain in the course of your assignment is confidential and is not to be 

given by you to anyone who is not a party to the case, whether during the assignment or after 

it has been finished, unless we give you written permission to do so.  You must also comply 

with the current Data Protection Act legislation. 

 

You will not use any information you obtain in the course of your assignment for any purpose 

other than as authorised by us.  The right to all such information rests with us and permission 

to access and use this information can only be given by a Scottish Court Service 

representative.  If you feel that you may require to disclose information obtained in the 

assignment due to a need for additional support or guidance you should write to the Clerk of 

Court for permission to disclose such information. 

 

You must keep safe any document provided to you in the course of an assignment; you must 

make sure they are not copied, in whole or in part, and you must return them to us, at the end 

of the assignment. 

 

5. Insurance 

You are advised to have your own professional indemnity insurance cover as the Scottish 

Court Service will not be responsible for any claims made against it, or against you, on the 

grounds (for example) of incompetent interpreting or unprofessional conduct. 
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I have read and understood the terms and conditions set out above, and I accept this 

assignment.  I understand that if I breach any of these terms and conditions, particularly those 

relating to confidentiality, criminal or civil proceedings may result. 

 

Signed 

Name 
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Appendix D 
 

Style Letter of Instruction for Foreign Language Interpreters 
 

Dear Sir/Madam 

 

CASE AGAINST [insert name of accused] 

[insert case reference number] 

[insert name and address of court] 

[insert date and time of hearing] 

[insert nature of diet e.g. Trial Diet, Pleading Diet, Custody Diet, Petition Diet] 

 

I should be grateful if you would supply a [insert name of language required and 
dialect if appropriate] interpreter to assist the accused in the above case on the date(s) 
referred to. 
 
The interpreter should have the Diploma in Public Service Interpreting (Scottish Legal 
Option) and recent experience of both consecutive and simultaneous interpreting in 
the court context. If you are unable to meet these requirements I should be grateful if 
you would contact this office to discuss the matter as soon as possible. 
 
In the event that you do recommend an interpreter, I will require a written statement 
from you detailing: 
• the qualifications and experience of the interpreter recommended, 
• the basis of your assessment of the interpreter, and 
• why you consider the interpreter to be suitable for this assignment. 
 
I should be grateful if you would: 
• pass this letter to the interpreter identified by you - it should then be treated as a 

letter of instruction;  
• ask the interpreter to consider and sign the Code of Conduct; 
• return the signed Code of Conduct to this office with any responses required by 

the Code – this is necessary before the interpreter may take up the assignment; 
• retain a copy of the Code of Conduct for your records. 
 

The undernoted documents are also enclosed. Please pass these to the interpreter: 

• a copy of the complaint/indictment [delete as appropriate]; 
• a general briefing note and a list of commonly used legal terms and their English 

meanings to assist in preparations; 
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• an expenses form.  
 

I am grateful to you for your assistance. Please do not hesitate to contact me if you 

have any queries in relation to this matter. 

 

Yours faithfully 

Sheriff Clerk Depute/ 
Depute Clerk of Justiciary 
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GENERAL BRIEFING FOR INTERPRETERS 
 
• If you have never interpreted in court before please advise the interpreting 

service. It may be possible to arrange a visit to the court for you and an 
explanation of the likely procedure from a member of the court staff. 

• Remember that as an interpreter in the criminal court you are entirely 
independent of the parties. You must perform your role in a wholly 
independent and impartial manner. 

• Be confident. You role is essential to ensure that the proceedings are fair. 
If those speaking are going too quickly to allow you to interpret properly let 
the judge know. 

• In community, foreign and sign languages, there may be no equivalent 
term to the English term or phrase being used. It is crucially important that 
you interpret as closely as possible the meaning of the terms being used. 
Do not guess. Advise the court of the difficulty at the time. It is likely that it 
will be possible for the individual using the difficult term to "say it in a 
different way". 

• Please ensure that you consider, sign and return the Code of Conduct 
provided with the letter of instruction before accepting an assignment from 
the Scottish Court Service. 

• Remember that your concentration can lapse in long periods of 
simultaneous or consecutive interpreting. Be sure to alert the court to this 
and to the need for regular breaks (every 30 minutes or so). 

 
 
GLOSSARY OF TERMS  
 
People and Places 
 
High Court of Justiciary: As a trial court it has sole jurisdiction to hear the 
most grave common law crimes such as murder and rape. It deals with the 
most serious crimes.  It can impose up to life imprisonment and there is no 
limit on the monetary penalty it can impose.  As an appeal court of 3 or more 

APPENDIX E 

SCOTTISH COURT SERVICE 

Interpreting in the Criminal Court  
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judges it hears appeals from all other courts including appeals from itself as a 
trial court.  Uses only solemn procedure. 
 
Sheriff Court: Uses both summary and solemn procedure. In summary 
offences the sheriff can fine up to £5000 and imprison a first offender for 3 
months. Certain repeat offenders can be imprisoned up to 6 months.  When 
using solemn procedure the sheriff can imprison for up to 3 years, impose an 
unlimited fine, or if the sheriff thinks the case is serious enough can remit the 
accused to the high court for sentencing. 
 
District Court: Lay persons sit as justices of the peace with a legally qualified 
assessor. A justice may sit alone or more than one can sit together. Can 
imprison for up to 60 days or impose a fine not exceeding £2,500. Deals only 
with summary procedure, and more minor offences. Has a power to remit a 
case to the Sheriff court but this power is seldom exercised. 
 
Lord Advocate: The head of the prosecution service in Scotland. Issues 
instructions and guidance to Procurators Fiscal and to the police. A minister in 
the Scottish Executive, his/her deputy is known as the Solicitor General. They 
are assisted by advocates depute. The Lord Advocate, or more usually 
advocates depute will conduct trials in the High Court. 
 
Procurator Fiscal: Local prosecutors throughout Scotland, assisted by one or 
more Procurator Fiscal Deputes who conduct prosecutions in the Sheriff and 
District Courts and prepare serious cases by way of Precognition. 
 
Accused: The person who sits in the dock accused of committing the crime 
on the indictment or complaint. The accused is sometimes called the "panel" 
in solemn procedure. 
 
Defence Agent: This term includes the lawyers, a solicitor or advocate, who 
will act on behalf of an accused. 
 
Clerk: Each court will have a clerk who will normally sit in front of the judge 
and record the proceedings. 
 
 
Legal Terms & Procedure 
 
Solemn Procedure: Uses a jury (of 15) to hear more serious cases. 
Notification of the charges is contained in an indictment that runs in the name 
of the Lord Advocate. 
 
Summary Procedure: No jury, hears more minor cases. Notification of the 
charges is contained in a complaint that runs in the name of the local 
Procurator Fiscal. 
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Common Law: Has built up over time through custom and practice and 
decisions of the courts. Most crimes are crimes at common law, e.g. murder, 
rape, assault, theft. 
 
Statutory Law: Parliament either in Westminster or Edinburgh can legislate to 
make certain actions criminal. Such legislation may also alter the powers of 
sentencing. Examples include Road Traffic Act 1988 and Misuse of Drugs Act 
1971. 
 
Public Interest: All crimes are prosecuted in the public interest. A prosecution 
can take place even where the parties involved have come to some form of 
private agreement. The Lord Advocate and Procurators Fiscal decide whether 
to prosecute. 
 
Precognition: The process by which a Procurator Fiscal prepares a case 
under solemn procedure. This will include interviewing witnesses at his/her 
office. 
 
Bail: An accused person may be released from custody on bail. Conditions 
are attached and extra conditions, such as not to enter a specified area or 
contact a named individual, may be imposed. Only a court can alter a bail 
order, regardless of what a witness may say. An accused can be arrested and 
jailed for breaching a bail order. 
 
Social Enquiry Report: Prepared by a social worker who reports to the court 
on an accused's personal circumstances and their suitability for the various 
types of sentence. 
 
 
Types of Court 
 
Custody Court: Where people appearing from custody first appear. Under 
solemn procedure an accused will appear on petition and may be committed 
for further examination or fully committed until liberated in due course of law. 
The accused is not asked to plead guilty or not guilty. Under summary 
procedure the accused is asked to plead guilty or not guilty. In both forms of 
procedure the accused may ask the court to be released on bail, and the 
Procurator Fiscal may indicate whether he/she opposes this. If opposed the 
Sheriff or Justice will decide if an accused is released on bail. 
 
Diet Court or Pleas Court: Under summary procedure the first calling of non-
custody cases, when the accused is asked to plead guilty or not guilty. 
 
Intermediate Diet Court: For summary cases, a week or two before the trial, 
at which the accused must appear and state his/her plea and preparedness 
for trial. 
 
First Diet Court: For solemn cases, a week or two before the trial at which 
the accused must appear and state his/her plea and preparedness for trial. 
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Trial Court: Where trials take place, can often be more than one in busier 
courts. 
 
Remand Court: Deal with continued business such as deferred sentences. 
 
Fines Enquiry Court: Where the court will ask an accused why they have not 
paid their fine. Can give them more time to pay, a supervised attendance 
order or order imprisonment. 
 
 

Type of Sentence 
 
Absolute Discharge: A court may in exceptional circumstances grant an 
absolute discharge; whilst the accused has been convicted, no criminal 
conviction is recorded against their name and they are free to go. 
 
Admonished: Warned by the court to behave. 
 
Community Service Order: Unpaid work for the community, administered by 
the Social Work Department. 
 
Deferred Sentence: Court may defer sentence for a number of reasons. It 
may defer for up to a year to see if an accused person has been of good 
behaviour. 
 
Disqualification: Court may disqualify an accused from driving for a specified 
period. 
 
Drug Treatment and Testing Order: Intensive form of probation in which an 
accused undertakes compulsory drug treatment and testing. 
 
Endorsement: In driving offences penalty points may be endorsed on a 
driving licence. 
 
Fine: Can be paid by instalments. Payments are to the clerk. 
 
Imprisonment: Sent to jail. 
 
Probation: Can involve additional conditions, such as to undergo medical 
treatment, but will involve compulsory meetings with a social worker to 
discuss the problems in an accused’s life, e.g. alcoholism, drug addiction. 
 
Supervised Attendance Order: If a fine is unpaid court may impose such an 
order requiring an accused to attend at a scheme run by the social work 
department. 
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SOURCE MATERIAL 

 

New Code of Practice for Working with Interpreters in the Criminal Justice 
System published 23 June 2008 
 

• Annex A to the new Code is set out in Appendix C to this Chapter 
• Annex B to the new Code is set out in Appendix B to this Chapter 
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Chapter 6 
 

SEXUAL ORIENTATION AND GENDER IDENTITY 
 

DEFINITIONS 
 

6.1   The following are some helpful definitions.  People may choose to identify 

themselves using any of these labels, or none. 

• Lesbian: a woman who is emotionally and physically attracted to other women. 

• Gay: someone who is emotionally and physically attracted to members of the 

same sex.  Usually applied only to men, but sometimes to women. 

• Bisexual: a person who is emotionally and physically attracted to members of 

both sexes. 

• Transsexual: a person who lives or wants to live as a member of the sex different 

to that on his or her birth certificate.  Some transsexual people seek medical 

intervention, including hormone treatment and surgery.  Others, for medical or 

other reasons, do not. 

• Transvestite: a person who, by their clothing or otherwise, chooses to take on 

aspects of the appearance of the gender not shown on his or her birth certificate, 

either all or part of the time.  Transvestite people do not usually identify as a 

member of the other sex. 

• Transgender: an overall term for transvestite and transsexual people, and others 

whose gender identity is in conflict with the model presented by society. 

• LGBT: lesbian, gay, bisexual or transgender.  This is the term in increasingly 

general use by, for example, the Scottish Government and other public authorities, 

to refer to people in one or more of the above categories. 

 

6.2   While LGBT people often share common experiences, it is important to note 

that, in other ways, they are as diverse as any other community.  The range of 

occupations, ages, racial backgrounds, financial situations, family situations, 

lifestyles, and religious and political beliefs is as great among LGBT people as among 

the population as a whole.   
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Number of LGBT people in Scotland 

6.3   It is unknown exactly how many LGBT people there are, but studies suggest 

that between 5 and 10% of people are lesbian, gay or bisexual, making an LGB 

population of between 250,000 and 500,000 in Scotland.1  It should also be noted that 

people hide an LGB orientation, often for many years, and some will hide it all their 

lives.  Self-reporting of sexual orientation will therefore be likely to under-represent 

people who are lesbian, gay or bisexual. 

 
1 “Experiences and perceptions of violence and intimidation of the lesbian, gay, bisexual, and 

transgender communities in Edinburgh. A Report for the City of Edinburgh Council's 

Community Safety Unit”, 1999, Moira Plant, Martin Plant, Bill Mason, Christine Thornton, 

Alcohol & Health Research Centre, Edinburgh.  

 

6.4   It might be thought easier to count transgender people, since at least those who 

have sought gender reassignment have come into formal contact with the medical 

profession.  No reliable figures exist, however.  Figures suggest that there are at least 

300 post-operative transsexual people in Scotland, of whom four-fifths are male-to-

female transsexuals.1  The number of transsexual people who have not sought surgery, 

but live as a member of the sex different from that on their birth certificate, and of 

transvestite and other transgender people are unknown, but the total is certainly larger 

than the 300 cited above. 

 
1 Transsexualism and gender dysphoria in Scotland, Scottish Needs Assessment Programme, 

Public Health Institute of Scotland, March 2001.  

 

LGBT identity 

6.5   Most people who are LGBT become aware of their sexual orientation or 

gender identity very early in life.  According to the British Medical Association, 

‘most researchers believe that adult sexual orientation is usually established before the 

age of puberty’.1  Many transgender people are aware of their identity as children. 

 
1 Age of consent for homosexual men – a scientific and medical perspective, British Medical 

Association, 1993. 
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6.6   Almost all LGBT people, however, are not completely open about their 

orientation or identity.  While it seems that more people are identifying as LGBT at a 

younger age, the issue of when and how to be open about sexual orientation or gender 

identity is still a significant one for many LGBT people.  In the study by Plant and 

Plant1 of LGBT people in Edinburgh, people under the age of 21 were less open about 

their sexual identities, and those aged 31-40 were more open with friends than those 

either older or younger.  This would seem to indicate both that young LGBT people 

still delay “coming out”, and that there is a trend towards greater openness now 

compared to two decades or more ago.  It is also important to note that people’s 

openness about their sexual orientation or gender identity can vary across different 

situations.  People are much less likely to be “out” in work situations than with 

friends, and are more open with friends than with family members.   

 
1 “Experiences and perceptions of violence and intimidation of the lesbian, gay, bisexual, and 

transgender communities in Edinburgh. A Report for the City of Edinburgh Council's 

Community Safety Unit”, 1999, Moira Plant, Martin Plant, Bill Mason, Christine Thornton, 

Alcohol & Health Research Centre, Edinburgh.  

 

LGBT parents 

6.7   Families that do not strictly conform to the traditional model are an 

increasingly common social reality.  LGBT people can be parents through a mixed-

sex relationship, or may choose to become parents either as part of a same-sex couple 

(perhaps through artificial insemination or adoption), or in other arrangements, 

including single parenthood or co-parenting with friends, or by taking on parental 

responsibility for partners’ children. 

 

6.8   There is no evidence that the children of LGBT people experience problems 

associated with their parents’ sexual orientation or gender identity, although some 

may experience some prejudice, for example in the school environment.  Confidence 

to deal with the world springs from a loving, supportive and secure home, which 

equips children to deal with animosity and the ups and downs of life.  There is some 

evidence that children’s experience of living in an LGBT family helps them to 

develop non-discriminatory attitudes. 
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Experiences of prejudice 

6.9   Several studies have found that the experience of violence and discrimination 

is widespread among LGBT people, and that their fear of being victims of crime and 

discrimination is higher than that of the general population.  Plant and Plant1 found 

that 35.9% of their study group of LGBT people in Edinburgh had experienced 

physical assault in the past year, and that 52.5% had been the victim of assault at 

some time in the past.  This compares to 3% of the general population who have been 

the victim of assault and robbery in the past year.2  81% of the Plant and Plant study 

group had experienced verbal abuse, 63.1% in the previous year.  Three quarters of 

those attributed the verbal abuse to prejudice against their sexual orientation or gender 

identity.  39.3% of Plant and Plant’s respondents reported that their lives were 

affected by worry about physical assault. 
 

1 “Experiences and perceptions of violence and intimidation of the lesbian, gay, bisexual, and 

transgender communities in Edinburgh. A Report for the City of Edinburgh Council's 

Community Safety Unit”, 1999, Moira Plant, Martin Plant, Bill Mason, Christine Thornton, 

Alcohol & Health Research Centre, Edinburgh.  
2 The 2000 Scottish Crime Survey, The Scottish Executive Central Research Unit, 2002. 

 

6.10   This study and others have also found that LGBT people frequently 

experience discrimination or ill treatment in employment and the provision of 

services.  From bullying at school, to poor treatment by health professionals, the 

police, housing associations and insurance providers, many LGBT people have reason 

to believe that they have not experienced equal treatment, and come to expect that 

they will experience further discrimination and abuse.  These experiences and 

expectations can have an effect on the way in which LGBT people react in certain 

situations.  They may be unwilling to disclose their sexual orientation or gender 

identity, and may hide facts which would make it clear.  They may be unwilling to 

report attacks to the police, as they do not expect them to be taken seriously, or fear 

discriminatory treatment from the police. 
 

Common assumptions 

6.11   It is not the case that LGBT people are any more likely to be promiscuous than 

their heterosexual counterparts.  Some LGBT people are promiscuous, other LGBT 

men and women will be in long-term relationships, and others are celibate. 
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6.12   Sexual orientation is not simply defined by a person’s sexual behaviour.  A 

person may identify himself or herself as gay or lesbian without having had any same-

sex sexual experience.  Bisexual people, in particular, may be in long-term 

relationships with a member of the same or the other sex, and still retain their bisexual 

identity. 

 

6.13   It is misguided to attribute feminine characteristics to gay men, or masculine 

characteristics to lesbians.  Such attributions are not only offensive but can lead to 

further incorrect assumptions, for example that a lesbian may be better able to defend 

herself in a hostile situation, may be more able to fight off sexual attack or will be 

more resilient to harassment than a heterosexual counterpart. 

 

6.14   There is no strong connection between transgender status and sexual 

orientation.  Transsexual, transvestite and other transgender people can be straight, 

gay, lesbian or bisexual. 

 

6.15   In cases of rape of a male by a male, incorrect assumptions may be made 

about the sexual orientation of both victim and perpetrator.  A study in the United 

States1 found that half of all perpetrators of rape of men have had consensual sexual 

encounters only with women, and an additional 38% with both men and women.  At 

least half of all reporting victims of male rape identify themselves as completely 

heterosexual. 

 
1 Groth, A., et al, Male Rape:  Offenders and Victims, American Journal of Psychiatry, 137(7), 

pp.806-810, 1980. 

 

6.16   There is no evidence that being gay implies a propensity to commit any 

particular type of crime.  A common, and extremely offensive, stereotype links 

homosexuality with a paedophile orientation.  Much sexual abuse of children happens 

in the home, is committed by someone the child knows well, and is not gender-

specific.  There is no evidence that gay men are more likely to abuse children than 

heterosexual men.   
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6.17   HIV is spread by unprotected sex and blood-to-blood contact (e.g. 

transfusions, sharing needles).  While many initial cases of HIV in Britain were 

among gay men, sex between a man and a woman is now the fastest growing cause of 

new infections in Scotland, and worldwide, the vast majority of HIV infections are 

transmitted through sex between a man and a woman. 

 

 

THE LEGAL CONTEXT 
 

6.18   The law relating to sexual orientation and gender identity is changing rapidly.  

This section provides a snapshot at the time of writing, with indications of possible 

developments. 

 

Human Rights Act 1998 and Scotland Act 1998 

6.19   Under the Human Rights Act 1998, public authorities must not act in a manner 

which is incompatible with the European Convention on Human Rights1, unless,  as a 

result of one or more provisions of primary legislation, the authority could not have 

acted differently.2  Primary legislation must be interpreted, if possible, in a way which 

is compatible with the Convention.3  Under the Scotland Act 1998, Scottish 

Parliament legislation is not law in so far as it is incompatible with the Convention.4 
 

1 Human Rights Act 1998, s. 6(1). 
2 Human Rights Act 1998, s. 6(2). 
3 Human Rights Act 1998, s. 3(1). 
4 Scotland Act 1998, s. 29(2)(d). 

 

6.20   Article 14 of the Convention prohibits discrimination in the enjoyment of the 

other Convention rights.  Although sexual orientation is not explicitly included in 

article 14, the European Court of Human Rights has ruled that the article does apply 

to discrimination on grounds of sexual orientation.1 
 

1 Salguiero da Silva Mouta v Portugal (2001) Fam LR 2. 



6/7 
 

 

 

6.21   Article 8 of the Convention (the right to respect for private and family life) has 

formed the basis for a number of successful applications to the European Court 

concerning sexual orientation.  These include challenges to laws against sexual 

activity between men (for example Dudgeon1 and A.D.T.2), to the former UK policy 

of sacking lesbian and gay armed forces personnel3, to a refusal to permit residence of 

a child with her gay father4, and to laws treating same-sex and mixed sex cohabiting 

couples differently.5  Cases may be brought in the Scottish courts alleging 

discrimination on grounds of sexual orientation in breach of article 14 together with 

article 8 or other Convention articles. 

 
1 Dudgeon v UK (1981) 3 E.H.R.R. 40, (1982) 3 EHRR 49. 
2 A.D.T. v UK (2001) 31 E.H.R.R 33. 
3 Smith and Grady v UK (1999) 29 E.H.R.R.. 493. 
4 Salguiero da Silva Mouta v Portugal (2001) Fam LR 2. 
5 Karner v Austria (2004) 38 E.H.R.R. 24. 

 

6.22   Articles 8 and 12 (the right to marry) of the Convention formed the basis of a 

successful challenge at the European Court of Human Rights on the legal position of 

transsexual people in the UK.1  To give effect to these judgments, the Gender 

Recognition Act 2004 was enacted by the UK Parliament.2 

 
1 Goodwin v UK (2002) 35 E.H.R.R. 18 and I v UK (2003) 36 E.H.R.R. 53. 
2 see paras 6.24 to 6.26. 

 

Public policy 

6.23   Public policy with respect to LGBT people in Scotland is changing.  The 

Scottish Executive and other public bodies have recognised the need to avoid 

discrimination in public services against LGBT people,1 and such discrimination is 

now unlawful.2 
 

1 For example, s. 5(2) of the Standards in Scotland’s Schools etc. Act 2000;  ss. 1 and 43 of the 

Regulation of Care (Scotland) Act 2001;   s. 106 of the Housing (Scotland) Act 2001. 
2 Equality Act (Sexual Orientation) Regulations 2007 (S.I. 2007/1263), and forthcoming   

regulations transposing EU Directive 2004/113/EC. 
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Gender recognition 

6.24   The Gender Recognition Act 2004 provides a process to allow a transsexual 

person to obtain legal recognition of his or her self-perceived gender (the opposite to 

the person’s original birth certificate gender).  Gender recognition is available to a 

person who has a medical diagnosis of transsexuality (gender dysphoria), and who has 

lived as their self-perceived gender for at least two years and intends to do so 

permanently.  Typically, a transsexual person will at some point in his or her life take 

the decision to make the “transition” – that is, to start to live permanently in the self-

perceived gender.  Around the same time, the person may start a course of medical 

treatment known as gender reassignment, which may include hormone treatment and 

surgery, to alter physical characteristics of sex.  A minimum of two years after 

making the transition, the person may apply for gender recognition, and, on the 

issuing of a gender recognition certificate, the person’s legal gender changes for all 

purposes.  A replacement birth certificate is issued, in the new name and gender.  It is 

not necessary for a person to have undergone any gender reassignment treatment to 

qualify for gender recognition, so the person’s physical characteristics may not 

correspond fully with his or her newly recognised gender. 

 

6.25   Once a transsexual person has made the transition, he or she can obtain 

documents such as a driving licence and passport in the new name and gender, even 

though, at that stage, the person’s legal gender remains the originally registered 

gender.  It is good practice to treat such a person as being of the changed gender 

except where the law requires otherwise.  After gender recognition is obtained, the 

person should be treated as their newly recognised gender, for all purposes. 

 

Criminal law 

6.26   Following recent changes to sexual offences law, the same range of sexual 

activities is now legal between men, between women, and between men and women, 

under the same circumstances and at the same ages.1  It should be recognised that 

many of the effects of the non-consensual penetration of a man or a transsexual 

woman are as traumatising as the rape of a female victim.  There may be specific 

difficulties for LGBT victims of sexual attacks relating to their and others’ perception 

of their sexuality.   
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1 Sexual Offences (Amendment) Act 2000; Convention Rights (Compliance) (Scotland) Act 

2001. 

 

6.27   Issues of sexual orientation or gender identity may also arise in criminal 

proceedings when an LGBT person is the target of crime because of their orientation 

or identity.  Anti-social behaviour and harassment are common, and crimes of hatred 

against LGBT people range from verbal attacks, through sexual or other assault, to 

murder.1   
 

1 “Experiences and perceptions of violence and intimidation of the lesbian, gay, bisexual, and 

transgender communities in Edinburgh.  A Report for the City of Edinburgh Council's 

Community Safety Unit”, 1999, Moira Plant, Martin Plant, Bill Mason, Christine Thornton, 

Alcohol & Health Research Centre, Edinburgh.  

 

Family law 

6.26   Until recently, the law did not recognise that two people of the same sex may 

form long-term relationships and family units, with or without children.  This is 

changing rapidly.  The Civil Partnership Act 2004 allows a same-sex couple to 

register a civil partnership, through a process effectively identical to civil registration 

of a marriage.  The legal effects of civil partnership are effectively identical to those 

of marriage.  In addition, all statutory provisions for mixed-sex cohabitants, living 

together as husband and wife, have now been extended to apply also to couples of the 

same sex living together as if they were civil partners.   

 

6.27   A transsexual person who has obtained gender recognition is free to marry a 

person of the opposite sex, or to enter a civil partnership with a person of the same 

sex, as their newly recognised sex.  A transsexual person who is married or in a civil 

partnership at the time of application for gender recognition must dissolve that 

marriage or civil partnership before a full gender recognition certificate can be issued. 

The person may then enter a new civil partnership or marriage with his or her former 

spouse or civil partner.   

 

6.28   A significant minority of LGBT people have children.  Like mixed-sex 

cohabiting couples, a same-sex couple cannot, until commencement of the Adoption 

and Children (Scotland) Act 2007, jointly adopt a child, but one person may adopt, 
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with the intention that the couple co-parent the child.1  Following commencement of 

the 2007 Act, a same-sex couple, whether in a civil partnership, or cohabiting in an 

enduring family relationship, will be free to apply to adopt jointly.2  The law regards 

the civil partner of a parent of a child as the step-parent of the child,3 and under the 

2007 Act, the civil partner or cohabiting same-sex partner of a parent of a child can 

apply to adopt that child. 4  Alternatively, a same-sex partner of a parent may apply to 

court for parental rights and responsibilities for that parent’s children.  Parental issues 

involving LGBT people also arise in relation to breakdown of civil partnership, 

marriage or other relationship.  The Salgueiro da Silva Mouta5 case suggests that 

articles 8 and 14 of the European Convention may be invoked to prevent 

discrimination on grounds of sexual orientation in court orders relating to parental 

responsibilities and rights, residence and contact.6 
 

1 T, Petitioner 1997 SLT 724; 1996 SCCR 879. 
2 Adoption and Children (Scotland) Act 2007, s. 29. 
3 Civil Partnership Act 2004, s. 246. 
4 Adoption and Children (Scotland) Act 2007, s. 30(3). 
5 (2001) Fam LR 2. 
6 Children (Scotland) Act 1995, s. 11. 

 

6.29   The protections from domestic abuse provided to a married person and her 

children by the Matrimonial Homes (Family Protection) (Scotland) Act 1981 are 

replicated for civil partnership by the Civil Partnership Act 2004.1  The Family Law 

(Scotland) Act 2006 provides that the protections for a cohabiting partner and her 

children, under the Matrimonial Homes Act, apply to same-sex and mixed-sex 

cohabitation. 2 

 
1 Civil Partnership Act 2004, ss. 101 to 113. 

2 Family Law (Scotland) Act 2006, ss. 31 and 34. 

 

Anti-discrimination law 

6.30   Discrimination in employment against a person because they intend to 

undergo, are undergoing, or have undergone, gender re-assignment treatment is 

unlawful under the Sex Discrimination Act 1975.1  Discrimination in the provision of 

goods, facilities and services, against a person on grounds of gender reassignment, is 
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unlawful from December 2007 following transposition of EU directive 2004/113/EC, 

on gender equality2.  Discrimination in employment against a person on grounds of 

sexual orientation is unlawful under the Employment Equality (Sexual Orientation) 

Regulations 2003.3  Discrimination in the provision of goods, facilities and services, 

against a person on grounds of sexual orientation, is unlawful under the Equality Act 

(Sexual Orientation) Regulations 2007.4 

 

1 Section 2A of the 1975 Act, inserted by the Sex Discrimination (Gender Reassignment) 

Regulations 1999 (S.I. 1999/1102). 
2 S.I. 2007/1263.  
3  S.I. 2003/1661. 
4  S.I. 2007/1263. 

 

 

ISSUES OF PRACTICE 
 

6.31   Equal treatment requires that courts and tribunals apply principles of equality 

and fairness wherever possible. 

 

6.32   LGBT people face a daily dilemma – whether to be open about their sexual 

orientation or gender identity, and risk prejudice, discrimination and the adverse 

judgements of others, or to keep the issue hidden and face accusations of cover-up, 

dishonesty, and a lack of candour.  Many LGBT people are deeply fearful of the 

consequences of “coming out”.  Judges should be aware that these factors may place 

additional burdens on LGBT witnesses, complainers and accused, and should consider 

what measures might be available to counteract them. 

 

6.33   It is not always easy to identify and avoid stereotypical assumptions.  A 

stereotype is nothing more than a mental short-cut, leading to generalised expectations 

about character, and predictions about behaviour, without the effort of obtaining and 

assessing accurate and direct information about the person, people or situation.  It is 

often self-sustaining and rigid.  It is resistant to contrary evidence.  It can influence 

judgement and cause injustices.  To be stereotyped on the basis of sexual orientation 

or gender identity is just as offensive as to be stereotyped on the basis of colour.  
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Consequently, judges need to be aware of the harm done to people, and to the 

reputation of the judicial system, by stereotypical assumptions and homespun theories 

around the issues of sexual orientation and gender identity. 

 

6.34   It is particularly important to be wary of assumptions about a person’s sexual 

orientation or gender identity based on their appearance or behaviour.  For example, 

sexual activity of a particular kind is not an indicator of a person’s self-perceived 

sexual orientation. 

 

6.35   The legal recognition of alternative family forms, for example families headed 

by a same-sex couple, does not undermine the institution of marriage.  The suggestion 

that it does depends on acceptance of the proposition that to promote the rights of one 

category of citizen necessarily undermines those of another.  That argument would 

seem curious if applied to the rights of women versus men, or to the rights of a racial 

minority versus the majority.  In promoting social stability, the courts are increasingly 

asked to recognise diversity.  The one does not preclude the other. 

 

6.36   When courts come into contact with transsexual or transvestite people, the 

requirements of the law may conflict with the needs and interests of the person 

involved.  Wherever possible, however, a transgender person should be treated, 

identified and addressed in accordance with their self-identified gender. 

 

6.37   Prison accommodation raises specific issues for transgender people.  

Transsexual people who have obtained gender recognition will be placed in a prison 

appropriate to their recognised gender.  Transsexual people who have made the 

transition, but have not yet obtained gender recognition, may be placed in a prison 

appropriate to their originally registered gender.  Both situations can lead to problems 

related to the reactions of other prisoners, while in the latter case, problems for the 

prisoner will be compounded by being treated as the opposite gender to their 

perceived identity.   

 

Conduct in court 

6.38   Judges should be alert to restrain any intrusive questioning of the sexual 

orientation or gender identity of a witness, a litigant or an accused person unless it is 
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strictly relevant to real issues in the case.  Judges should also be willing to use their 

powers to restrict reporting of names and addresses.  In criminal cases, addresses may 

be given as care of the police in order to protect the identity of witnesses.  In civil 

cases, addresses may be given as care of a solicitor.  In each type of case, an address 

may be written on a piece of paper which is handed to the bench. 

 

6.39   In sexual offences trials, restrictions on evidence for the protection of 

complainers1, apply equally regardless of the genders and sexual orientation of the 

complainer and accused.  
 

1 Sections 274 and 275 of the Criminal Procedure (Scotland) Act 1995, substituted by ss. 7 and 

8 of the Sexual Offences (Procedure and Evidence) (Scotland) Act 2002. 

 

6.40   When dealing with apparent lack of candour, judges should remember that 

being LGBT is an individual experience that may have led to fear or concealment.  It 

is important to identify and reject stereotyping as an evidential shortcut.  Judges 

should be alert to spot the cases where unfair treatment may arise, with a view to 

upholding the reputation of the justice system. 

 

6.41   Transsexual people will usually appear in court as their self-identified gender.  

In some cases, disclosure of birth gender may be essential for evidential reasons.  

There will be very many cases, however, where such disclosure is not absolutely 

necessary, and, in any event, it should be possible to accept the person’s apparent 

identity for nearly all court purposes.   

 

6.42 Under section 22 of the Gender Recognition Act 2004, it is an offence for a 

person who has acquired information in an official capacity, to disclose information 

about an application for gender recognition or about a person’s gender before gender 

recognition.  There is an exception where the person agrees to disclosure, or where 

disclosure is for the purposes of proceedings before the court.  There may be 

circumstances in which it is necessary to consider the making of an order of section 

4(2) of the Contempt of Court Act 1981 to preserve the anonymity of the complainer 

or witness who for various reasons does not wish his or her sexuality or gender or 

sexual orientation to be reported by the media. 
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6.43 It is unlikely that a transvestite who cross-dresses in private and sometimes in 

public, will cross-dress in court.  This may not always be the case, however.  A desire 

or need to cross-dress may be a relevant and important issue, for example in divorce 

or family proceedings, or as the background to an offence of violence against that 

person.  For many transvestites, cross-dressing is an inescapable emotional need, 

which, particularly in public places, generates risk of conflict or ridicule.  Judges 

should ensure that negative inferences are not drawn from behaviour that is perceived 

by others as provocative or high-risk. 

 

Use of language 

6.44 Use of language is a particularly important issue.  No one has the right to use 

the court as a forum for abuse.  As in other areas of potential discrimination, people 

involved in the legal process should, as far as possible, be protected from offensive or 

clumsy labels, and should be allowed to choose their own language for describing 

their sexual orientation and gender identity, and the nature of their relationship or 

domestic arrangements.  An exception to this should be where one of the issues in the 

case concerns the existence of prejudice (for example, where the court considers that 

the witness’s choice of language is relevant in assessing the witness). 

 

6.45  As a basic principle, language used to or about LGBT people should reflect 

how they themselves wish to be addressed or referred to.  This applies particularly to 

the title (e.g. Mr, Ms, etc.) and first and other names of transgender people, as well as 

the personal pronoun used to refer to them.  In the vast majority of circumstances, 

there will be no need to discuss the transgender status or any former name of a 

transgender person.  The principle of “use preferred language” also applies to the 

words used to describe someone’s sexual orientation, and their relationships and 

partners.  Obviously, if the case concerns the existence of a prejudiced attitude, it will 

be necessary to address the terms in which this attitude was expressed.  Any use of 

such language in anything other than this context, by anyone in court, should be 

restrained. 
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RESOURCES AND CONTACTS 
 

• Equality Network (Scottish network of LGBT equality organisations) 

30 Bernard Street, Edinburgh, EH6 6PR 

Email:  en@equality-network.org 

 

• Equality and Human Rights Commission 

The Optima Building, 58 Robertson St, Glasgow, G2 8DU 

Email:  scotland@equalityhumanrights.com 

 

• Scottish Discrimination Law Association 

C/o EOC, St. Stephen’s House, 279 Bath St, Glasgow, G2 4JL 

 



 

Chapter 7 

 

PERSONS WITH DISABILITIES 

 

INTRODUCTION 

 

General  

7.1   This chapter deals with persons coming to court who have a disability, which 

may be a mental health problem or learning disability or physical disability, or more 

than one type of disability. 

 

7.2   Recent figures published indicate that almost one million adults in Scotland1 

(i.e. persons over 16) have some form of disability; that is about one in five adults in 

the population.  Three per cent of the adult population of Scotland has an IQ of under 

70.  It is important, therefore, to have regard to the needs and concerns of members of 

this group who have to come to court. 
 

1 See Family Resources Survey published by the Office for National Statistics, 2004; and 

Scottish Household Survey published by the Scottish Executive, 2004. 

 

7.3   Generally, questions about a person’s disability are not appropriate unless it is 

to consider what reasonable adjustments should be made, or it is relevant to an issue 

in the case. 

 

Statutory duties 

7.4 The Scottish Court Service (SCS) has a statutory duty to comply with the 

Disability Discrimination Act 1995.  This means that courts must take account of the 

needs of persons with disabilities in providing facilities and services.  The SCS has 

duties in terms of Part III of the Act as a service provider and in terms of Part VA 

under the disability equality duty provisions covering public authorities.  There are 

two main types of duties on the SCS as service providers: a duty to make reasonable 

adjustments and a prohibition against less favourable treatment.  The disability 

equality duty on public authorities will be considered later in this chapter. 
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Duty to make reasonable adjustments  

7.5 Under Part III of the Act (goods, facilities and services including management 

of premises), it is unlawful to discriminate against persons with disability in, for 

example, the provision of access to courts.  The Act imposes a positive duty on 

service providers, such as the SCS, to make reasonable adjustments to make facilities 

more accessible to disabled people, where it would otherwise be impossible or 

unreasonably difficult for the disabled person to make use of the service.  The duty is 

owed to disabled persons at large and not just individual disabled persons.  It is an 

anticipatory duty.  It is a continuing duty and may require more than one adjustment. 

The SCS must take reasonable steps to change practices, policies or procedures that 

make it impossible or unreasonably difficult for persons with disabilities to use a 

service1 and the SCS must provide auxiliary aids or services that would enable 

persons with disabilities to use a service and overcome physical barriers.2  The SCS 

has to take reasonable steps to remove or alter the physical features of court buildings 

or provide reasonable means of avoiding physical features that make it impossible or 

unreasonably difficult for persons with disabilities to use a service.  The physical 

features of a court building may, therefore, have to be adjusted to overcome physical 

barriers to access to it.  There is no list in the Act of what should be taken into account 

in considering what is a reasonable step to take.  The Code of Practice3 issued by the 

former Disability Rights Commission explains in more detail what is meant by 

reasonable steps and gives examples of what factors may be relevant to consider.  

 
1 For example: including a question in all communications to persons required to attend court, 

asking whether they might require any reasonable adjustments to attend.  
2 For example: the provision of a loop system. 
3 Disability Rights Commission Code of Practice Rights of Access: services to the public, 

public authority functions, private clubs and premises.  Note that from 1 October 2007 the  

functions of the DRC passed to the Equality and Human Rights Commission. See source 

material at end of chapter for websites.  

 

Duty not to treat less favourably   

7.6 It is discrimination to treat a disabled person less favourably for a reason 

related to his or her disability, in circumstances that are not justified.  It is unlawful to 

refuse to serve a person with a disability, to offer a sub-standard service to such a 

person or to provide a service on different terms to that offered to others, if such 

treatment is for reasons that relate to his or her disability.  
 



The test of justification 

7.7 The treatment of a person with a disability other than in compliance with these 

statutory duties may, in limited circumstances, be justified on certain grounds.1  These 

grounds apply only to certain types of discrimination.  The test of justification is 

twofold: did the service provider believe that at least one of the specified conditions2 

was satisfied (a subjective test); and was that belief reasonably held (an objective 

test)?  

1 Section 21 of the Disability Discrimination Act 1995.  
2 See paras. 7.8 and 7.9.  

 

Reasons which may justify less favourable treatment or a failure to make 

reasonable adjustments 

7.8 The reasons are as follows: 

• A service provider can justify less favourable treatment or a failure to make an 

adjustment if it is necessary in order not to endanger the health or safety of 

any person, including the disabled person in question. 

• A service provider is not required to contract with a disabled person who is 

incapable of entering into a legally enforceable agreement or of giving an 

informed consent.  

 

Reasons which may justify less favourable treatment only 
 
7.9  In relation only to less favourable treatment, a service provider can justify-  
 

• refusing to provide a service to a disabled person if this is necessary because 

the service provider would otherwise be unable to provide the service to other 

members of the public; 

• providing an inferior  service if this is necessary in order to provide the service 

to the  disabled person with a disability and other members of the public; or  

• providing a service on different terms, including charging a disabled person 

more, if the higher charge or difference in terms reflects the cost or expense of 

meeting the disabled person’s specification.   
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The disability equality duty 

7.10 The SCS is also under a duty which applies to all public authorities, referred to 

as the “disability equality duty”, to promote equality of opportunity between disabled 



persons and other persons.  The general duty, in section 49A of the 1995 Act, inserted 

by section 3 of the Disability Discrimination Act 2005, is to have regard to the need to 

eliminate unlawful discrimination and to eliminate harassment, the need to promote 

equality of opportunity, to promote positive attitudes and encourage participation of 

disabled persons in public life, and importantly to take account of a disabled person’s 

disabilities even where that involves treating a disabled person more favourably than 

others.  A Code of Practice entitled “The Duty to Promote Disability Equality” was 

published by the former Disability Rights Commission in January 2006.  The general 

duty requires public authorities to adopt a pro-active approach, mainstreaming 

disability equality into all decisions and activities.  This is framed as a requirement 

obliging authorities to have due regard to disability equality. 

 

Human rights 

7.11 Courts will also have to have regard to the human rights of persons with 

disabilities under the European Convention on Human Rights.  It is unlawful for 

a court, as a public authority, to act in a way that is incompatible with the 

Convention:  Human Rights Act 1998, section 6.  Article 14, which contains the 

prohibition against discrimination, can operate only when another article (such as 

Article 8, the right to family life) is engaged.  Article 14 prohibits discrimination on 

any ground such as sex, race, colour, language, religion, political or other opinion, 

national or social origin, association with a national minority, property, birth or other 

status.  This includes disability.1 

 
1 See, in England, R (on the application of A, B, X and Y) v East Sussex County Council, The 

Disability Rights Commission, 18 February 2003, QBD, Admin Court, Munby, J. at para. 114. 
 

 

DEFINITIONS AND TERMS 

 

Statutory definitions 

7. 12 There are three important definitions in current legislation. 
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“Disability”: this is defined in section 1(1) of the Disability Discrimination Act 1995.  

For the purposes of that Act: “a person has a disability…if he has a physical or mental 

impairment which has a substantial and long-term adverse effect on his ability to 



carry out normal day-to-day activities”.  A “disabled person” is a person who has such 

a disability.  Further definitions of these terms are to be found in Schedule 1 to the 

Act.1  The result is that “disability” is very widely defined for the purposes of that 

Act.2 

 

“Mental disorder”: this is defined in section 328 of the Mental Health (Care and 

Treatment) (Scotland) Act 2003 (“the 2003 Act”).  For the purposes of that Act and, 

for example, the Adults with Incapacity (Scotland) Act 2000, “mental disorder” 

means mental illness, personality disorder or learning disability however caused or 

manifested.  The meaning does not extend to sexual deviancy, transsexualism, 

transvestism, dependence on or use of alcohol or drugs, behaviour that causes or is 

likely to cause harassment, alarm or distress to any other person or acting as no 

prudent person would act. 

 

 “Vulnerable witness”: Provision is made by the Vulnerable Witnesses (Scotland) 

Act 2004 (“the 2004 Act”) for special measures for the taking and giving of evidence 

of vulnerable witnesses.  A vulnerable witness is defined as including a person with a 

mental disorder.  The definition of a vulnerable witness for the purposes of criminal 

proceedings is in section 271 of the Criminal Procedure (Scotland) Act 1995 as 

substituted by s. 1 of the 2004 Act; and for the purposes of civil proceedings is in 

section 11 of the 2004 Act.  The definition is the same for criminal and civil 

proceedings and is as follows.  A person who is giving or is to give evidence is a 

vulnerable witness if (a) he or she is under the age of 16 on the date of 

commencement of the proceedings (called a “child witness”); or (b) where not a child 

witness, there is significant risk that the quality of the evidence to be given by that 

person will be diminished by reason of mental disorder as defined by section 328 of 

the 2003 Act, or fear or distress in connection with giving evidence.  In determining 

whether a person is vulnerable, the court has to take into account various factors 

mentioned in section 271(2) of the 1995 Act (for criminal proceedings) and section 

11(2) (for civil proceedings). 
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1 The Disability Discrimination Act 1995 has been amended by the Disability Discrimination 

Act 2005. 



2 The wide definition covers, for example, persons with epilepsy, diabetes, cancer, or HIV. 

See generally ‘Guidance on matters to be taken into account on determining questions relating 

to the definition of disability’, available from the Equality and Human Rights Commission.  

 

Common law definition 

7.13 Unlike the statutory provisions relating to a vulnerable witness, at common 

law there is no restrictive definition of "vulnerable witness".  In Hampson v H.M. 

Advocate,1 the Lord Justice General (Cullen) said: “[I]t is well recognised that there 

are witnesses who would be placed at an unfair disadvantage by the normal 

procedure, and on that account are regarded as vulnerable and in need of special 

measures to protect them.  Such witnesses may normally be found within one or more 

of the following groups of person, namely, first children; secondly, persons whose 

ability to hear, see or communicate is impaired, or who have a problem with their 

health, whether physical or mental; and thirdly, persons who are vulnerable to attack, 

or fear of attack, or intimidation arising out of their giving evidence.  We have said 

“within” such a group or groups, since whether an individual witness should be given 

such protection depends on, inter alia, the degree of his or her vulnerability.” 

 
 1 2003 SCCR 13, para. [7]. 

 

Terms to avoid; terms to use 

7.14 It is advisable to avoid terms that appear to focus on the disability rather than 

the person.  Some terms to avoid, and more acceptable phrases, are as follows:-   

 
• “the blind”; instead use “sight impaired” or “people who are blind”.  

• “cripple”, “crippled by”, “suffering from”, “victim of”; instead use “person 

who has…”, or “person with…” 

• “the deaf”; instead use “hearing impaired” or “people who are deaf”. 

• “deaf and dumb”; instead use “deaf without speech”. 

•  “epileptic”; instead use “person with epilepsy”. 

• “handicapped person”; instead use “disabled person” or “person with a 

disability”. 

• “mentally handicapped person”; instead use “person with learning disability”.   
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• “spastic”;  instead use “person with cerebral palsy”. 



• “wheelchair bound” or “confined to a wheelchair”; instead use “wheelchair 

user”. 

The terms “disabled person” and “person with a disability” are both in use.  People 

vary in their preferences. 

 

PLANNING IN ADVANCE 

 

Opportunities for planning 

7.15 Both the anticipatory nature of the reasonable adjustment duty1 and the 

disability equality duty2 require the SCS to give early consideration to what steps can 

be taken to improve access for disabled people3.  It is unsatisfactory if it is only when 

the person with a disability comes to the court that any problem for that person’s 

convenience becomes apparent to the court staff or the judge.  Where some facility is 

required other than “special measures”, it is important for the parties in proceedings to 

bring any need to the attention of the court as soon as possible.  There are 

opportunities for consideration of special measures to be made by the court to be 

brought by application to the court in relation to vulnerable witnesses4.  This may be 

done at common law or by virtue of provisions made by the Vulnerable Witnesses 

(Scotland) Act 2004 such as at preliminary, first or intermediate diets in criminal 

proceedings or at pre-proof hearings or motions in civil proceedings.5  

 
1 See para. 7.5 above. 
2 See para. 7.10 above. 
3 The SCS has a duty actively to consider how to improve access for disabled persons: 

whether premises or other physical features  require alteration, whether practices, policies and 

procedures require adjustment and whether any auxiliary aids and services are required.  See 

the example at paragraph 7.5 
4  For the definition of a vulnerable witness introduced by the Vulnerable Witnesses (Scotland) 

Act 2004, see para. 7.12 above; for the definition at common law, see para. 7.13 above. 

5 The provisions for special measures for vulnerable witnesses are dealt with in paragraphs 

7.23 et seq and in Chapter 10. 
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Appointment of curator ad litem1 

7.16 The court may appoint a curator ad litem to a party in a case at its own 

instance or on the motion of an interested party.2  Such a curator may be appointed to 

a person of such mental disorder that he or she is unable to instruct a solicitor or, in 

certain circumstances, to a child.   

 

7.17 In an action of divorce or separation, the court must appoint a curator ad litem 

to a defender who has a mental disorder.  In any other case it is in the discretion of the 

court to determine whether such an appointment should be made.  The curator ad 

litem acts in the interests of the party to whom he or she has been appointed.  He or 

she is an officer of the court appointed to ensure that the case is properly conducted 

and to protect and safeguard the interests of the ward.3  It should be appreciated that a 

curator ad litem is entitled to be paid. 
 

1 See generally, Macphail on Sheriff Court Practice, 3rd edition, paras. 4.23-4.28. 
2 Drummond’s Trustees v Peel’s Trustees 1929 S.C. 484, 519 per Lord Moncrieff. 
3 For the oath taken by a curator ad litem, see Chapter 4 (Oaths and oath taking), para. 4.15. 

 

Duties on parties to proceedings 

7.18 The SCS has an anticipatory duty to make provision for people with a 

disability as set out in paragraph 7.5.  Parties and their legal advisers should also be 

asked to inform court staff in advance of any particular needs of persons coming to 

court.  This is important for any special arrangements that have to be made or 

considerations of which court staff and the judge should be aware.   

 

7.19 In a criminal case, when a person is cited to give evidence for the Crown, he 

or she is sent a leaflet “Being a witness” that gives general information about 

attending court and giving evidence1.  A person identified as a vulnerable witness is 

sent, by the Victim Information and Advice service, a copy of a guide for vulnerable 

witnesses on being a witness.  The guide asks the witness to advise the Crown of any 

special needs and invites the witness to contact the procurator fiscal about any 

concerns or special needs.  The leaflet contains local information about access to the 

court building for witnesses with a disability together with a contact number for the  
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sheriff clerk’s office (which is responsible for such arrangements).  The Crown Office 

and Procurator Fiscal Service (“COPFS”) and the SCS have published a Joint 

Statement on Crown Witnesses.  There is a shared responsibility on prosecutors and 

clerks of court to “co-operate in relation to sensitive cases and witnesses with special 

needs where special arrangements may be required”.   

 

7.20 Each sheriff court has its own code of practice, drawn up by the sheriff clerk 

and procurator fiscal, that sets out how the commitments in the Statement will be 

achieved in practice.  COPFS has established a Victim Information and Advice 

service for all courts throughout Scotland in local procurator fiscal offices.2 

 
1 Available online at www.copfs.gov.uk/Witnesses/Witnessesattendingcourt. 
2 Further information may be found at www.crownoffice.gov.uk/Victims/VIA. 

 

7.21  In a civil case, there is no equivalent leaflet to “Being a Witness”.  It is 

incumbent, therefore, on parties and their advisers to inform court staff in advance of 

any needs of persons coming to court. 

 

Evidence on commission and special measures for taking evidence: civil 

proceedings 

7.22 In civil actions at common law, a commission and diligence for the taking of 

evidence of a witness other than in court may be obtained.  Such evidence may be 

obtained, among other reasons, (a) to lie in retentis (that is, kept aside in case it is 

needed instead of evidence at a proof) because the evidence is in danger of being lost, 

usually because of age or dangerous sickness, or (b) because the witness is unable to 

attend court because of age, infirmity or sickness.1  Following what was decided in 

Hampson v. HM Advocate2,  it may be said that in civil cases, at common law, special 

measures could be made for any vulnerable witnesses.  
 

1 For a discussion of these, see Greens Annotated Rules of the Court of Session, notes 35.11.2 

and 35.11.3; and Macphail on Sheriff Court Practice, 3rd ed., paras. 15.18-15.39. 
2  2003 SCCR 13, para [7].  See further on that case, para. 7.13. 
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7.23 Under Part 2 of the Vulnerable Witnesses (Scotland) Act 2004, there are now 

statutory provisions for special measures for the taking of evidence in civil 

proceedings of vulnerable witnesses within the meaning of that Act1.  These 

provisions are evidence on commission in accordance with section 19, live TV link in 

accordance with section 20, use of a screen in accordance with section 21, use of a 

supporter in accordance with section 22, and such other measures as Scottish 

Ministers may prescribe under section 182. 

 
1 See para. 7.12 above for definition of vulnerable witness under the 2004 Act. 
2 The provisions for special measures are more fully considered in Chapter 10 (intimidated and 

other vulnerable witnesses). 

 

Special measures for the taking of evidence: criminal cases 

7.24 At common law, following what was decided in Hampson v. HM Advocate1, 

appropriate special measures could be made for the taking of evidence of any 

vulnerable person.  Unlike the statutory definition of vulnerable witness2 in section 

271 of the Criminal Procedure (Scotland) Act 1995 substituted by section 1 of the 

Vulnerable Witnesses (Scotland) Act 2004, there is no restrictive definition of 

vulnerable witness at common law3.  

 
1 2003 SCCR 13.  See further Chapter 10 (intimidated and other vulnerable witnesses), para. 

10.15. 
2 See para. 7.12 above for the statutory definition of vulnerable witness. 
3 For the definition at common law, see para. 7.13 above. 

 

7.25 Under section 271 of the Criminal Procedure (Scotland) Act 1995, as inserted 

by section 1 of the Vulnerable Witness (Scotland) Act 2004, elaborate provision is 

made for special measures for taking the evidence of vulnerable witnesses1 including 

accused persons in criminal proceedings.  The special measures are the taking of 

evidence by a commissioner in accordance with section 271I of the 1995 Act, use of a 

live television link in accordance with section 271J, use of a screen in accordance 

with section 271K, use of a supporter in accordance with section 271L, the giving of 

evidence in chief by prior statement in accordance with section 271M, and such other 

measures as Scottish Ministers may prescribe under section 271H.2   
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1 See para. 7.12 above for the statutory definition of vulnerable witness. 
2 These special measures are more fully considered in Chapter 10 (Intimidated and other 

vulnerable witnesses). 

 

Matters to consider 

7.26 In planning in advance, consideration may have to be given, for example, to- 

• asking about the needs of any party with a disability (whether giving evidence 

as a witness or not) or any witness with a disability; 

• arranging for the evidence of a witness with a disability to be taken elsewhere 

than in the courtroom:  for example, in the home of the witness with a 

disability; 

• checking whether any court in the building has been fitted with an induction 

loop (which assists persons whose hearing is impaired); 

• checking that arrangements have been made for an interpreter, a signer, lip-

speaker or palantypist for a person whose  hearing is impaired, or a speech and 

language therapist;1 arranging for the person with a disability to be shown 

round the court and have procedures explained beforehand; 

• permitting an adult authorised by the court to support a witness with a 

disability in the witness box; 

• allocating sufficient court time to allow for therapeutic breaks for a party or 

witness, signer or interpreter; 

• permitting a witness with a disability to give evidence at a time when he or she 

is at his or her best2; 

• making extra time available for the case to be heard. 
 

1 See further, Chapter 5 (Interpreting services), para. 5.1. 

2 See an example in England, R v Isleworth Crown Court Ex p. King [2001] E.H.L.R. 14;  

[2001] A.C.D. 51 (appellant in person with a medical disability had not had a fair trial because 

a judge had not taken that disability into account when requiring him to conduct his case late 

into the afternoon). 

 

ARRANGEMENTS FOR THE COURT APPEARANCE 

 
General 

7.27 It may only be when the person with a disability comes to the court that any  
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need for reasonable adjustment becomes apparent to the court staff or the judge.  

Probably the first person to be told will be the macer or court officer; and he or she 

will inform the clerk of court.  Then the judge will be informed. 

 

Arrangements to be considered on the day 

7.28 The appearance at court of the person with a disability may, therefore, be the 

first opportunity at which it will have to be considered whether for example- 

• particular arrangements have to be made for improving access; 

• the case has to be transferred to another courtroom; 

• arrangements have to be made for hearing the evidence of a witness 

somewhere other than in the courtroom, such as the witness’s home or in 

chambers; 

• arrangements have to be made for an interpreter, a signer, lip-speaker or 

palantypist for people who are deaf1, or a speech and language therapist; 

• consideration has to be given to having short breaks for the convenience of the 

person with a disability, the signer or other interpreter; 

• sufficient court time is made to allow for breaks for a  person with a disability, 

signer or interpreter; 

• arrangements have to be made for a person with a disability to be shown round 

the court and have procedures explained beforehand; 

• an authorised adult should be allowed to support the witness in the witness 

box; 

• arrangements can be made for the person to give evidence at a time when they 

are at their best, e.g., first thing in the morning2; 

• making extra time available for the case to be heard; 

• where the court has an induction loop for people whose hearing is impaired, 

making sure the sound loop is switched on, the person’s hearing aid is tuned in 

and that background noise is eliminated.  It should be checked that a person 

with impaired hearing who is in a witness room or the jury room cannot hear 

what is going on in the courtroom. 

 
1 See further, Chapter 5 (Interpreting services), para. 5.1. 
2 See an English example, R v Isleworth Crown Court Ex p. King [2001] E.H.L.R. 14;  [2001] 

A.C.D. 51 (details in footnote 2 to para. 7.24, above). 
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The Witness Service 

7.29 Representatives of the Witness Service are now available in the High Court 

and all sheriff courts.  Trained staff and volunteers will on request-  

• show a witness the court room before a case, 

• give information about court etiquette, procedures and court personnel,  

• give emotional support regarding anxieties about appearing in court,  

• arrange for appropriate waiting accommodation if there are concerns about 

contact with other people, 

• give practical advice on matters such as parking and expenses, and  

• make an assessment of any need for referral to other agencies after the case. 

They are prepared to accompany a witness into court if need be.  They do not discuss 

the evidence with the witness. 

 

Problems for those with mental health or learning disabilities 

7.30  A person with a learning disability will have an IQ under 70 and will have 

been diagnosed before the age of 18.  The nature of a person’s disability will vary and 

will, therefore, affect the kind of support he or she will require in court.  A person 

with a learning disability may have difficulty understanding new or complex 

information and may, therefore, take longer to respond to a question including such 

information.  Such a person may have difficulty explaining things, may have a limited 

vocabulary and may also be easily confused.  In addition, he or she may have a 

limited sense of time or date.   

 

7.31 It is worth bearing in mind that a person with a learning disability can be 

acquiescent if not understanding a question fully or wishing to appear more 

knowledgeable.  Be prepared to explain things more than once, in different ways, 

keep language simple and ensure distractions are to a minimum. 

 

7.32 Mental illness can be acute or chronic, florid or more subtle, constant or 

associated with variations in presentation.  A person with a long term mental illness 

may not appear to have any symptoms.  When unwell, however, such a person may 

suffer from distortions or perception and thinking.  This may affect his or her ability 

to communicate and, therefore, to give reliable or coherent evidence. 
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Problems for potential jurors 

7.33 A potential juror may have a disability.  Some modern jury boxes can 

accommodate a wheelchair and have induction loops for those whose hearing is 

impaired.  In older courts, the physical environment of the building may make it 

difficult to accommodate a particular disability, but consideration has to be given in 

each individual case to what reasonable adjustments should be made.  Considerations 

have to go beyond the jury box and include the jury room, lavatories and dining areas.   

 

Dos and don’ts 

7.34 Here are a number of points to bear in mind. 

• There may be no outward signs of a disability until the person is asked a 

question. 

• Look directly at the person with the disability when you are speaking to him or 

her, even when a sign language or other interpreter, or person accompanying 

him or her, is present, rather than at the interpreter or accompanying person. 

• Treat a person with a disability who is an adult as an adult. 

• Treat the disability in a matter of fact way. 

• Remember that a person’s anxiety can make his or her communication 

difficulties worse. 

• Nod occasionally or use an encouraging phrase.  This encourages the person to 

speak as it shows that you are listening and taking an interest in what that 

person is saying. 

• Keep questions simple and non-threatening.  A person with a learning 

disability may be sensitive to negative emotions. 

• Speak slowly, using simple words and short sentences when speaking to a 

person with a learning disability. 

• Allow a person with a disability time to reply to a question. 

• Be patient with a person who has a speech impairment or learning disability 

while waiting for or listening to an answer to a question.   

• Be prepared to re-phrase questions or to ask others to do the same. 

• Consider whether short breaks at regular intervals may be required for the 

convenience of the person with a disability. 
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• Do not stare at a person with a disability.  People with disabilities can find this 

intimidating or threatening.  It can put them off.  Concentrate on what the 

person is saying, not on the way he or she looks. 

• Do not patronise.  Because someone has a severe physical disability, it does 

not follow that he or she is intellectually impaired.   

• Do not allow a person with a disability feel that he or she is at a disadvantage. 

• Do not make assumptions about what a person with a disability can or cannot 

do.  Persons with disabilities often develop their own creative solutions to 

problems. 

• Do not show any discomfiture that you may feel about a disability. 

 

Arrangements in emergencies 

7.35 In the event of a person needing medical attention, each court has at least one 

member of staff who is nominated as the first aid officer.   

 

7.36 In the event of a court building having to be evacuated because of an 

emergency, such as a fire alarm, a member of the court staff is nominated and trained 

to take a person with a disability who requires assistance out of the building. 
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SOURCE MATERIAL 

 

• Being a Witness (document attached by procurator fiscal to witness citation). 

 

• Being a Witness guides, in booklet or CD Rom format published by the 

Scottish Executive at 

www.scotland.gov.uk/Topics/Justice/criminal/18244/12279  

 

• Black’s Medical Dictionary. 

 

• Code of practice for local sheriff court.   

 

• The Disability Rights Commission Code of Practice on Rights of Access: 

services to the public, public authority functions, private clubs and premises 

2006, available online from the Equality and Human Rights Commission or 

from the Stationery Office. 

 

• Victims Information Pack which includes the Court Users Charter, published 

by the Scottish Court Service. 

 

• Going to Court?  Leaflet published by the Witness Service of Victim Support 

Scotland, 15/23 Hardwell Close, Edinburgh EH8 9RX. 

 

• The following is a link to the list of publications available in relation to 

services and includes the Code of Practice on Rights of Access to Services to 

the public, public authority functions, private clubs and premises   

http://www.equalityhumanrights.com/en/publicationsandresources/Disability/

Pages/Services.aspx  

 

• The webpage which lists all publications to do with the disability equality 

duty:   

 

• http://www.equalityhumanrights.com/en/forbusinessesandorganisation/publica

uthorities/disabilityequalityd/pages/disabilitye.aspx 
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• The duty to promote Disability Equality  Statutory Code of Practice Scotland 

http://www.equalityhumanrights.com/Documents/Disability/Public%20sector/

Disability%20equality%20duty/Codes%20of%20practice/Code%20of%20Pra

ctice%20Scotland.pdf 

 

• Guidance for Scottish Executive Departments and Agencies on the Disability 

Equality Duty 

http://www.equalityhumanrights.com/Documents/Disability/Public%20sector/

Disability%20equality%20duty/Government%20and%20procurement/Guidan

ce%20for%20Scottish%20Executive%20departments%20and%20agencies%2

0on%20the%20DED.pdf 
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Chapter 8 
 

CHILDREN 
 

INTRODUCTION 
 

A child’s anxieties 

8.1   Children may be apprehensive about coming to court for a variety of reasons.  

The unfamiliar surroundings, the formality of the proceedings, the subject-matter of 

the court case, the presence of a feared person or persons, a conflict of loyalties, and 

the task of having to answer questions put by adults in public1, are just some of the 

factors likely to cause apprehension.  What follows are ways in which such 

apprehension may be reduced. 
 
1 Particularly during cross-examination, and particularly if an accused person chooses to 

represent himself or herself.  Self-representation is not possible in sexual offence cases:  s. 

288C(1) of the Criminal Procedure (Scotland) Act 1995, inserted by s. 1 of the Sexual 

Offences (Procedure and Evidence) (Scotland) Act 2002 after 1 November 2002. 

 

 

FAMILIARISATION WITH COURT AND COURT PROCEDURES 
 

Visit to court 

8.2   Best practice is to show a child witness the court premises and the court room 

before the case begins.  The “Guidance on Child Witness Court Familiarisation 

Visits”1 states that court visits are a vehicle for relieving anxiety and are an essential 

part of reducing stress.  The purpose of the visit is – 

• for the child to see the courtroom or a similar room to that where the child 

will give evidence; 

• for the possibilities of how the child will give evidence in that room to be 

explained to the child;  and 
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• to identify and attempt to resolve measures of support not already 

identified and to ensure that future arrangements are clear to the child.  

The party citing the child as a witness is responsible for arranging a court visit in 

accordance with the Guidance.  That party should contact the sheriff clerk (for sheriff 

court cases), the Justiciary Office (for High Court cases) or the Keeper of the Rolls 

(for Court of Session cases).  Where a legal representative is conducting the visit, it 

would be contrary to the purpose of the visit to have other legal representatives 

present observing the visit.  If the person conducting the visit is not the legal 

representative, that person will have to have some discussion with the person citing 

the child witness in order to be aware of the child’s needs and any measures or 

arrangements to be used.  A person may have been identified as the person who will 

support the child while giving evidence.  That person should also be included in the 

court visit. 
 
1 Issued by the Scottish Executive as part of the “Supporting Child Witnesses guidance pack” 

in 2003. 

 

 

The Witness Service 

8.3   A welcome development in this context is the Witness Service scheme1, 

suggested by Victim Support.  Funding became available in 1998, and pilot studies 

were set up in certain sheriff courts.2  Trained staff and volunteers now deliver the 

service in every sheriff court and in the High Court.  Any witness wishing to ask 

questions about court procedures may seek the assistance of the Witness Service 

volunteers.  An orientation visit may be arranged.  Personal problems causing the 

witness anxiety can be discussed well in advance of the court hearing, and appropriate 

arrangements made.3  Witness Service can also provide support in court, should it be 

required4. 
 

1 See the Scottish Court Service Annual Report 2000-2001 p.30:   “This voluntary service is 

designed to offer witnesses and victims of crime practical and emotional support.  It is an 

integral and valued part of the commitment we have made to provide ever improving levels of 

service to all court users and to work in partnership with other agencies in the justice system.” 
2 Initially Kirkcaldy, Hamilton and Ayr.   
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3 Cf. the individualistic approach recommended in paragraph 4(e) of the Memorandum on 

Child Witnesses by Lord Justice General Hope July 1990, (superseded by paragraph 6(f) of 

Practice Note (No.2 of 2005)) set out in the addendum to this Chapter: “All children are 

different, and judges should take each child’s particular circumstances into account before 

deciding what steps, if any, should be taken to minimise anxiety or distress.” 
4 See para 8.20 below. 

 

 

Reading material 

8.4   Useful reading material for a child expected to give evidence is provided by an 

illustrated leaflet entitled “Going to Court as a Witness?” produced by the Crown 

Office, Edinburgh (1998).  There are two versions, one for children aged 5 to 12 

years, and one for children aged 12 to 16 years.1  The leaflet explains in simple 

language what is involved in going to court to give evidence.  A further series of 

illustrated booklets entitled “Being a Witness” produced by the Scottish Executive 

(June 2005) gives children, young persons, and carers some guidance in relation to 

criminal proceedings and children’s hearings.2 

 
1 A website specifically designed for children can be found at 

http://www.crimeandyoungpeople.net. 

2 The Scottish Government has also produced a DVD for child witnesses available from 

sources such as Witness Service, Victim Support, the Crown Office, and the Scottish 

Government. 

  

 

CHILD’S ARRIVAL AT, PRESENCE IN, AND DEPARTURE FROM COURT 

PREMISES 
 

Hostile factions at court 

8.5   Both civil and criminal cases may bring together people who are antagonistic 

towards each other.  For example, a civil case involving disputed residence or contact 

may result in two well-defined “sides”.  An accused in a criminal case, and his or her 

friends and supporters, may be aggressive towards prosecution witnesses.1  Members 

of the press interested in the case may also be waiting in or outside the building.  It is 

particularly important that a child witness should not be subjected to a traumatic 
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experience by having to walk past hostile persons or through large crowds, or by 

having to wait in a witness-room either with or near hostile persons.  Such problems 

may be exacerbated in small court buildings.  Judges, court staff, parents, guardians, 

police and prison officers should, if possible, communicate and plan in advance, so 

that appropriate arrangements can be made to avoid subjecting a child to an 

unpleasant confrontation or experience.  In the case of a child accused in a criminal 

case, it may be necessary to make special arrangements to enter and leave the court 

building by a secure or side entrance, for reasons of safety and anonymity or to 

arrange for the child to give evidence from another building by CCTV link, thus 

avoiding any possibility of having to “run the gauntlet”2.  In all criminal cases from 

2007 special measures can be sought so as to enable children to give evidence via 

CCTV links from a location other than the building where the trial is being held. 

 
1 In Hynd v. McGlennan, 2000 S.C.C.R. 231, at p. 232, Lord Sutherland commented on the 

importance of segregation and control of witnesses:  “The defence witnesses should not be in 

the same room as Crown witnesses, and the witnesses should in fact be in the witness room 

and confined there and not wandering about the corridors.  Furthermore, it should have been 

made clear to Crown witnesses or indeed to any defence witnesses that once they had given 

evidence, they should not return to the witness room.” 
2 See the arrangements made in the trial referred to in “Children in Court:  Towards a Child 

Friendly Court”, Dowie and Ogg, 2001 S.L.T. (News) 179, at p. 181, and see also paras. 8.11 

and 8.17 below (child able to give evidence by CCTV link from a location other than the court 

building). 

 

A special waiting room for children 

8.6   Children, whether involved in civil or criminal proceedings, may have to 

spend some time in a court building.  A room equipped with books and toys reduces 

stress and helps children to wait more patiently.1  The location of the room may be 

important, for, as indicated above, a child should not be forced to wait either with or 

near hostile factions.  If the court premises are limited, temporary arrangements may 

have to be made to accommodate particular cases, for example, using premises 

nearby. 

 
1 “Children in Court:  Towards a Child Friendly Court”, Dowie and Ogg, 2001 S.L.T. (News) 

179, at pp. 180 and 183. 
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SPECIAL ARRANGEMENTS IN CRIMINAL PROCEEDINGS 
 

The vulnerability of a child 

8.7   The vulnerability of a child is more often related to the rôle which the child 

has played in the case, rather than to age or sex.  Relatively young children may be 

happy to give evidence from the witness box surrounded by lawyers and officials 

wearing gowns and wigs, provided that their personal sense of invulnerability has not 

been damaged.1  In such circumstances, special arrangements may not be necessary. 

Where, however, a child is an accused person, or an alleged victim (for example of an 

assault, or sexual abuse, or a family breakdown), he or she is likely to be particularly 

vulnerable, and less able to cope with normal court arrangements.  Early assessment 

of the child by, for example, a lawyer, or precognoscer, or another professional, 

together with good communication in advance of the court hearing, is advisable.  
 

1 Thus in one case, an 8-year-old boy who had witnessed part of an armed robbery, but who 

had not felt particularly disturbed or threatened by what he had seen, proved a confident 

witness in open court, requiring no special arrangements. 

 

The Vulnerable Witnesses (Scotland) Act 2004 

8.8   Recent legislation1 has transformed the law relating to arrangements for 

children in criminal courts.  While there had been increasing recognition that some 

children under the age of 16 might be vulnerable, and that some would require special 

arrangements in court,2 the Vulnerable Witnesses (Scotland) Act 20043 introduced an 

assumption that all children are vulnerable and are automatically entitled to special 

arrangements in court unless a judge considers such arrangements unnecessary.  

Further special provision is made for child witnesses under the age of 12.4  Guidance 

packs have been provided for practitioners,5 and explanatory books for child 

witnesses and their carers6. 

 
1 The Vulnerable Witnesses (Scotland) Act 2004 (asp 3) and the Criminal Procedure 

(Amendment) (Scotland) Act 2004 (asp 5). 
2 Thus earlier statutory provisions permitted the use of CCTV, screens, and evidence on 

commission in criminal proceedings, provided that the court was persuaded that such 

measures were appropriate: see generally ss. 56-59 of the Law Reform (Miscellaneous 

Provisions) (Scotland) Act 1990; ss. 33-35 of the Prisoners and Criminal Proceedings 
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Scotland) Act 1993;  s. 271 of the Criminal Procedure (Scotland) Act 1995 as substituted by s.  

29 of the Crime and Punishment (Scotland) Act 1997 and as it stood prior to the coming into 

force of the Vulnerable Witnesses (Scotland) Act 2004; the Memorandum by Lord Justice 

General Hope on Child Witnesses, July 1990 (now replaced by Practice Note (No.2 of 2005) 

Child Witnesses:  Discretionary Powers: see the Appendix B to this chapter); “Children in 

Court:  Towards a Child Friendly Court”, Dowie and Ogg, 2001 S.L.T. (News) 179, 181. 
3 Enacted following widespread consultation: see for example: Report on the Evidence of 

Children and Other Potentially Vulnerable Witnesses (Scot. Law Com. 125); and a 

consultation paper issued by the Scottish Executive in May 2002 entitled “Vital Voices:  

Helping Vulnerable Witnesses Give Evidence”. 
4  See para 8.14 below. 
5 “Special Measures for Vulnerable Adult and Child Witnesses: A Guidance Pack” (Scottish 

Executive, Edinburgh, 2005).  There is also a library of information and guidance for 

practitioners provided by the Scottish Government, accessible on-  

http://www.scotland.gov.uk/Topics/Justice/Criminal/17416/Information Materials. 
6 In particular a series of booklets entitled “Being a Witness” (June 2005) aimed at children, 

young people, and carers. 

 

Child as vulnerable witness: special measures in criminal proceedings: sections 

271A and 271D  

8.9 A child under the age of 161 is deemed to be a vulnerable witness entitled to 

certain special measures when giving evidence in criminal proceedings.2  The special 

measures include3 

(a) evidence on commission: section 271I of the Criminal Procedure 

(Scotland) Act 1995; 

(b) a live television link (CCTV): section 271J; 

(c) a screen: section 271K; 

(d) a supporter: section 271L; 

(e) a prior statement used as the witness’s evidence in chief: section 271M; 

and 

(f) such other measures as the Scottish Ministers may prescribe by statutory 

instrument:4 

A court’s common law powers to make or authorise special arrangements for 

vulnerable witnesses have not been removed by the statutory provisions.5 

 
1 I.e. under the age of 16 on the date of commencement of the proceedings in which the trial is 

being or to be held, namely on the date when the indictment or complaint is served on the 
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accused:  s. 271(1)(a) and (3) of the Criminal Procedure (Scotland) Act 1995.  Note that a 

child accused is also entitled to special measures (with the exception of screens):  s. 271F. 
2 ss. 271(1) and 271A(1) of the 1995 Act as substituted by the Vulnerable Witnesses 

(Scotland) Act 2004 (asp 3) and further amended by the Criminal Procedure (Amendment) 

(Scotland) Act 2004 (asp 5) with effect from 1 April 2005:  SSI 2004/405 Art. 2 and Sched. 2;  

SSI 2005/168 Art. 2 and Sched.  A child accused is also entitled to certain special measures:  

s .271F (see para.8.26 below). 
3 Section 271 H of the 1995 Act. 
4 Section 271 H(1)(f). 
5 Section 271G of the 1995 Act; and see Practice Note (No.2 of 2005) Child Witnesses:  

Discretionary Powers, set out in Appendix B to this chapter.  An illustration of the exercise of 

common law powers  can be found in Hampson v H.M. Advocate, 2003 S.L.T. 94, where 

permission to give evidence from behind a screen was given to a vulnerable adult who did not 

qualify in terms of the then existing statutory categories.  Common law powers are also 

exercised when the court orders that gowns and wigs be removed.   

 

 

Child witness notice in criminal proceedings 

8.10 A party citing or intending to cite a child witness in a criminal case must lodge 

a child witness notice, intimating whether special measures are considered 

appropriate, and if so, what.1  The notice should contain or be accompanied by (i) a 

summary of any views expressed by the child witness2 and his or her parent (except 

where the parent is the accused);3 and (ii) such other information as may be 

prescribed by Act of Adjournal.4  The notice must be lodged by the required time.5  

A Notice may be lodged late on cause shown.6   

 
1 Section 271A (2) of the 1995 Act.  If no special measures are sought, the notice should state 

that fact: s. 271 A(2)(b).  The party lodging the child witness notice must intimate the notice 

to the other parties to the proceedings: s. 271A(13).  Where evidence is to be taken by 

commission, the notice should contain certain matters specified in paragraph 7 of Practice 

Note (No.3 of 2005) Taking of Evidence of a Vulnerable Witness by a Commissioner: see 

para. 8.16 below, and Appendix C to this chapter. 
2 Having regard to the child’s age and maturity: s. 271E(2)(b).  A child aged 12 or older is 

presumed to be of sufficient age and maturity to form a view: s. 271 E(3)(a). 
3 Sections 271A(3) and 271E(2)(b): but where the parents’ views are inconsistent with the 

child witness’s views, the views of the child witness will be given greater weight: s.  

271E(3)(b). 
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4 The Criminal Procedure Rules 1996 (SI 1996/513) have been amended by the Act of 

Adjournal (Criminal Procedure Rules Amendment No.3) (Vulnerable Witnesses (Scotland) 

Act 2004) 2005 (SSI 2005/188) and the Act of Adjournal (Criminal Procedure Amendment 

No.6) (Vulnerable Witnesses (Scotland) Act 2004) (Evidence on Commission) 2005 (SSI 

2005/574). 
5 Section 271A(2) and (13A): in the High Court, no later than 14 clear days before the 

preliminary hearing; in proceedings on indictment in the sheriff court, no later than 7 clear 

days before the first diet; and in any other case, no later than 14 clear days before the trial diet. 
6  Section 271A(4). 

 

Court’s consideration of child witness notice in criminal proceedings 

 

 (1) Consideration in absence of parties 

8.11 The court initially considers the child witness notice in the absence of the 

parties.1 

 

8.11.1  Special measure: If a standard special measure2 is specified in the notice, the 

court shall, subject to section 271B(3), make an order authorising that measure.3  

Section 271B(3) provides that the judge shall not authorise a special measure which 

requires the child to be present in the court-room or any part of the court building in 

which the court-room is located unless the judge is satisfied: 

(a) that such a presence (i) accords with the child’s expressed wish, and (ii) is 

appropriate; or  

(b) the lack of such a presence would give rise to a significant risk of prejudice 

to the fairness of the trial or otherwise to the interests of justice, and that risk 

significantly outweighs any risk of prejudice to the interests of the child 

witness. 

If a measure other than a standard measure is specified in the notice, and if the court 

is satisfied4 on the basis of the notice that it is appropriate to do so, the court shall 

make an order authorising the use of that special measure, which may be additional 

to the standard special measures.5 

 

8.11.2   No special measure(s): If (i) the child witness notice states that the party 

citing or intending to cite the child witness considers that the child witness should 

give evidence without the benefit of any special measures, (ii) the summary of views 
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accompanying the notice indicates that the child has expressed a wish to give 

evidence without the benefit of a special measure, and (iii) the court is satisfied6 on 

the basis of the notice that it is appropriate to do so, the court shall make an order 

authorising the giving of evidence without the benefit of any special measure.7 

 
1 The court’s consideration should take place not later than 7 days after the notice is lodged:   

s. 271A(5).  
2 In terms of s. 271A(4), the “standard” special measures are: (a) CCTV where the child is in 

the same building as the court; (b) screens; (c) a support person in conjunction with the use of 

either CCTV or screens. 
3 Section 271 A(5)(a)(i). 
4 For procedure where the court is not satisfied, see para. 8.12 below. 
5 Section 271 A (5)(a)(ii). 
6 For procedure where the court is not satisfied, see para 8.12 below. 
7 Section 271 A(5)(b). It has been noted that the use of special measures may have some 

disadvantages. For example, if a CCTV link is used, the jury may be unable properly to assess 

just how young and immature the child truly is.  The lawyers asking questions may be less 

able to achieve a rapport with the child.  On occasions there may be technical difficulties 

focusing the camera so that the speaker is centred on-screen. 

 

 

 (2) Court hearing to discuss child witness notice 

8.12 Where a court is not satisfied that a non-standard measure is appropriate,1 or is 

not satisfied that it would be appropriate to have no special measure,2 or where the 

child witness notice states that no special measures are sought3 but the summary of 

views indicates that the child has not expressed a wish to give evidence without the 

benefit of any special measure,4 the court may –  

• appoint the child witness notice to be discussed at a forthcoming preliminary 

hearing in the High Court (or a forthcoming first diet in the sheriff court);5 or  

• if no such hearing or diet is available, appoint a diet to be held before the trial 

diet, and require parties to attend that diet.6  

Such a hearing may take place in chambers if the party citing or intending to cite the 

child witness so requests, or if the court so orders on its own motion.7  Furthermore, 

where it appears to the court that a party intends to call a child witness, yet no child 

witness notice has been lodged and no late leave for lodging has been allowed, the 

court shall order the party to lodge a notice within a specified time.8  Alternatively the 
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court may raise the question of special measures at a forthcoming preliminary hearing 

or first diet9 (or where none is available, at a specially appointed diet),10 and may, 

having heard parties, either authorise the use of such special measure(s) as the court 

considers most appropriate, or order that the child’s evidence be given without the 

benefit of any special measure.  Again such hearings may take place in chambers.7 

 
1 Section 271A(5)(a)(ii). 
2 Section 271A(5)(b). 
3 Section 271A(2)(b). 
4 Section 271A(5)(c)(ii). 
5 Section 271A(5A)(a) and (b). 
6 Section 271A(5A)(c).  In such circumstances, the court may postpone the trial diet: s. 271 A 

(8). The diet appointed for the child witness notice may be conjoined with any other diet to be 

heard before the trial diet: s. 271 A(12). 
7 Section 271A(12). 
8 Section 271A(6) and (7)(a). 
9 Section 271A(7)(b)(i). 
10 Section 271A(7)(b)(ii).  In such circumstances, the court may postpone the trial diet:   

s. 271A(8).  The diet appointed for the child witness notice may be conjoined with any other 

diet to be heard before the trial diet: s. 271A(12). 

 

Court’s powers at the criminal hearing to discuss child witness notice 

8.13 At the preliminary hearing, first diet, or special diet referred to in paragraph 

8.12 above, the court, having given parties an opportunity to be heard, (a) may, where 

standard special measures have already been authorised, authorise the use of further 

special measures1 and (b) shall, in any other case, authorise special measure(s), which 

the court considers to be the most appropriate for the purpose of taking the child’s 

evidence,2 or alternatively shall make an order that the witness is to give evidence 

without the benefit of any special measure.3 

 
1 Section 271A(9)(a). 
2 Section 271A(9)(b)(i). 
3 Section 271A(9)(b)(ii).  The court may make such an order only if satisfied (a) where the 

child witness has expressed a wish to give evidence without the benefit of any special 

measure, that it is appropriate for the child witness so to give evidence, or (b) in any other 

case, that (i) the use of any special measure for the purpose of taking the evidence of the child 

witness would give rise to a significant risk of prejudice to the fairness of the trial or otherwise 
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to the interests of justice, and (ii) that risk significantly outweighs any risk of prejudice to the 

interests of the child witness if the order is made: s. 271A(10). 

 

Further special measures in criminal proceedings for children under the age of 

12:  section 271B 

8.14    In certain types of case,1 a child under the age of 122 should not be required to 

give evidence in terms of a special measure order which has the effect of requiring the 

child to be present in the court-room or in any part of the court building in which the 

court-room is located unless the judge is satisfied- 

(a)  where the child witness has expressed a wish to be so present, and that 

presence is appropriate, or 

(b)  in any other case, that- 

(i) lack of the child’s presence would give rise to a significant risk 

of prejudice to the fairness of the trial or otherwise to the 

interests of justice,  

and 

(ii) that risk significantly outweighs any risk of prejudice to the 

interests of the child witness if the order is made.3 

 
1 See section 271B(1).  
2 I.e. under the age of 12 on the date of commencement of proceedings in which the trial is 

being or to be held: s. 271B(1)(b). 
3 Section 271B, inserted by the Vulnerable Witnesses (Scotland) Act 2004 (asp3) and brought 

into force on 1 April 2005 (SSI 2005/168 Art.2 and Sched.). 

 

Changing the special measures at any time during criminal proceedings:  section 

271D 

8.15    Section 271D of the Criminal Procedure (Scotland) Act 1995 enables the court 

to alter existing special measures “at any stage in the proceedings (whether before or 

after the commencement of the trial or before or after the witness has begun to give 

evidence)”.1 

The court may- 

• order special measures where none had previously been ordered;2 

• vary special measures already ordered;3 

• revoke special measures already ordered.4 
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This important new power may be invoked by the party citing or intending to cite the 

witness or by the court of its own motion5.  The court must give the parties an 

opportunity to be heard, and may then make an order in terms of s. 271D(2).6 

 
1 Section 271D(1): inserted by the Vulnerable Witnesses (Scotland) Act 2004 (asp3) and 

brought into force in relation to child witnesses on 1 April 2005 (SSI 2005/168 Art.2 and 

Sched.) 
2 I.e. “such special measure or measures as the court considers most appropriate for the 

purpose of taking the witness’s evidence”: s. 271D(2)(b). 
3 Section 271D (2)(a).  An order varying an earlier order may add to, or substitute, such 

special measure as the court considers most appropriate for the purpose of taking the witness’s 

evidence. 
4 The court may revoke an earlier order only if satisfied (a) where the witness has expressed a 

wish to give evidence without special measures, that it is appropriate for the witness so to give 

evidence;  or (b) in any other case, that the use, or continued use, of the special measure(s) 

would give rise to a significant risk of prejudice to the fairness of the trial or otherwise to the 

interests of justice, and (ii) that risk significantly outweighs any risk of prejudice to the 

interests of the witness if the order is made. 
5 Section 271D(1)(a) or (b). 
6 Section 271 D(1). 

 

Evidence on commission in criminal proceedings: section 271I 

8.16 Where evidence is to be taken by a commissioner, the court appoints either a 

High Court judge (in a High Court trial), or a sheriff, as a commissioner1.  The 

witness may give evidence by CCTV link2.  Proceedings are recorded by video-

recorder.  The accused is not present in the room where the evidence is being taken, or 

in the witness CCTV room3, but is entitled to watch and hear the proceedings by such 

means as seem suitable to the court.4  At the trial, the recording of the evidence taken 

on commission is received in evidence without being sworn to by witnesses.5  The 

proceedings before the commissioner are to be treated as if they were proceedings in 

court6.  A Practice Note has been issued giving detailed guidance as to procedures to 

be followed when seeking the special measure of evidence on commission7. 

 
1 Section 271I(7) and (8), inserted by section 35 of the Criminal Proceedings etc (Reform) 

Scotland Act 2007. In HM Advocate v Younas, Glasgow High Court, December 2007-January 

2008, Lord Hardie appointed himself as a commissioner to take the evidence of a four-year-

old boy in a case involving the death of a baby. As was reported in The Herald, 25 January 
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2008: “The prosecution relied heavily on a videoed interview conducted by the judge, Lord 

Hardie, months earlier with a four-year-old boy, which it was claimed was evidence of assault 

on Alishba.” 
2 Section 271I(1A), inserted by section 35 of the 2007 Act. 
3 Section 271I(3)(a) as amended by the 2007 Act. The accused may only be present on special 

cause shown, with the leave of the court. 
4 Section 271I(3)(b) 
5 Section 271I(4) 
6 Section 271I(5), inserted by the 2007 Act. 
7 Practice Note No.3 of 2005 Taking of Evidence of a Vulnerable Witness by a Commissioner 

(see Appendix C to this chapter).  For example, the child witness notice should give full 

details of the proposed venue (arranged if necessary with the assistance of the Electronic 

Service Delivery Unit within the Scottish Court Service), type of commissioner, times suitable 

to the witness, involvement of CCTV (if any), the need for breaks, the need for disabled 

access, how the question of identification is to be dealt with, what productions or labels may 

be put to the witness, whether an interpreter is required, and whether any objections to 

particular parts of evidence are likely: paras.7 and 8 of the Practice Note. 

 

Live television link (CCTV) in criminal proceedings:  section 271J  

8.17 Where evidence is to be taken by live television link (closed circuit television 

or “CCTV”), the court makes such arrangements as are appropriate to enable the child 

to give evidence from a place outside the court-room.1  The place may be within the 

court building, or any other suitable place.2  The place is treated as part of the court-

room whilst the witness gives evidence,3 and the proceedings are treated as taking 

place in the presence of the accused.4  A case may if necessary be transferred from 

one sheriff court building to another which has the necessary accommodation and 

equipment.5 

 
1 Section 271J(1). 
2 Section 271J(2). 
3 Section 271J(2)(b). 
4 Section 271J(3). 
5 Section 271J(4). Such a transfer may be ordered at any stage of the proceedings, whether 

before or after the commencement of the trial:  s. 271J(5)(a).  A transfer may also be ordered 

in relation to any part of the proceedings:  s. 271J(5)(b). 
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How to operate CCTV 

8.18    In court, the judge has two TV screens.  The first screen shows the child sitting 

in the link room.  A small inset on that screen also shows the images being seen by 

the child on the TV screen in the link room.  The judge’s second screen gives an 

overview of the link room, so that all activity (for example, inappropriate prompting 

from a support person) can be monitored and if necessary controlled.  The 

prosecution, the defence, and the jury, have screens showing the child only.  They do 

not have an overview of the link room.  The judge has the control panel for the whole 

system, with buttons marked “on/off”, J (judge), P (prosecution), and D (defence).  It 

is for the judge to press the appropriate button to bring the image of judge, 

prosecution or defence, as required, to the child’s screen; but the image on the screens 

viewed by prosecution, defence and jury is invariably that of the child.  If, in the 

course of evidence, an objection is raised, the judge should explain to the child that a 

legal point has to be discussed, and that the television will be switched off for a few 

minutes.  The judge should try to avoid giving the impression that the child has done 

something bad, or is at fault in some way, causing the interruption.   

 

Screens in criminal proceedings: section 271K 

8.19   This special measure involves positioning a screen in court such that the 

accused is concealed from the sight of the child witness.1  However the court must 

make arrangements to ensure that the accused is able to watch and hear the child 

witness give evidence.2   
1 Section 271K(1).  The screen is usually made of some solid material, such as wood. 
2 Section 271K(2).  In practice, a CCTV camera is focused on the child witness, projecting an 

image onto a visual display unit (VDU) viewed by the accused.  The wooden screen 

concealing the accused from the sight of the child witness does not affect the judge and jury, 

who have a full view of both accused and child. 

 

Supporter in criminal proceedings: section 271L 

8.20   A support person (“supporter”) may be nominated by or on behalf of a child 

witness, to be “present alongside the witness to support the witness while the latter is 

giving evidence”.1  If the person nominated is to give evidence at the trial, that person 

may not act as supporter at any time before giving evidence.2  The supporter must not 

prompt or otherwise seek to influence the witness in the course of giving evidence,3  

and the court may wish to warn the supporter accordingly.4  The seating arrangement 
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should be such that the supporter is sufficiently close to the child, but does not 

interfere, either physically or verbally, with the child’s evidence. 

 
1 Section 271L. 
2  Section 271L(2). 
3  Section 271L(3). 
4 See para.6 of Lord Justice General Hope’s Memorandum of July 1990 (set out in Appendix 

A, inexplicably omitted from Practice Note (No.2 of 2005)).  In McGinley v H.M. Advocate, 

2001 S.C.C.R. 47, where an adult complainer in a case involving alleged sexual abuse 

requested the presence of her boyfriend as a support person, it was held necessary for the 

sheriff to give directions stressing the limited role of the support person, and to warn him not 

to interfere with the witness’s answers. 

 

Prior statement to constitute evidence in chief in criminal proceedings: section 

271M 

8.21 Section 271M is a radical new measure permitting the prior statement1  of a 

child witness (for example, a statement given to a police officer) to be used as the 

witness’s evidence in chief.  The previous statement is lodged, and will be 

admissible as the whole or part of the witness’s evidence in chief.  The witness does 

not have to adopt the statement or otherwise speak to it when giving evidence in 

court.2  Section 260 applies to the prior statement, with some modifications.3  Section 

271M does not affect the admissibility of any statement admissible other than by 

virtue of section 271M.4  The Crown Office is conducting a pilot-study involving the 

video-recording of a child’s statement to a police officer or social worker. 

 
1In terms of s. 271M(5), “statement” has the meaning given in s. 262(1) of the 1995 Act, 

namely:   “ a statement includes – 

(a) any representation, however made or expressed, of fact or opinion;  and  

(b) any part of a statement, but does not include a statement in a precognition 

other than a precognition on oath”. 

A statement is “contained in a document where the person who makes it – (a) makes the 

statement in the document personally; (b) makes a statement which is, with or without his 

knowledge, embodied in a document by whatever means or by any person who has direct 

personal knowledge of the making of the statement; or (c) approves a document as embodying 

the statement”: s. 262(2). 
2  Section 271M(2). 
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3  Section 271M(3).  For example, the statement must be contained in a document; and there is 

special provision for precognitions on oath and statements made in other proceedings: s. 

260(2) to (4) as modified. 
4  Section 271M(4). 

 

 

Child witness abroad: section 273 

8.22   If a child witness has to give evidence in a criminal trial, but is abroad, an 

application for a live television link may be made by letters of request in terms of 

section 273 of the Criminal Procedure (Scotland) Act 1995. 
 

Methods of identifying an accused in criminal proceedings involving CCTV, 

screens or evidence on commission: section 281A 

8.23    Section 281A(1) of the Criminal Procedure (Scotland) Act 1995 provides; 

“(1) Where in a trial the prosecutor lodges as a production a report naming – 

(a) a person identified in an identification parade or other identification 

procedure by a witness, and 

(b) that witness, 

it shall be presumed, subject to subsection (2) below, that the person named in 

the report as having been identified by the witness is the person of the same 

name who appears in answer to the indictment or complaint. 

(2) That presumption shall not apply – 

(a) unless the prosecutor has, by the required time, served on the accused a 

copy of the report and a notice that he intends to rely on the presumption, or 

(b) if the accused- 

(i) not more than 7 days after the date of service of the copy of the 

report, or  

(ii) by such later time as the court may in special circumstances allow, 

has served notice on the prosecutor that he intends to challenge the facts 

stated in the report. 

(3) In subsection (2)(a) above, “the required time” means- 

(a) in the case of proceedings in the High Court –  

(i) not less than 14 clear days before the preliminary hearing;  or  

(ii) such later time, being not less than 14 clear days before the trial, as 

the court may, in special circumstances, allow; 
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(b) in any other case, not less than 14 days before the trial.” 

 

Other methods of identification of an accused in criminal proceedings involving 

CCTV, screens or evidence on commission 

8.24    Other methods of identification are also available.  For example – 

• Joint minute. 

• Where an offence is alleged to have been committed in any special capacity 

such as the father of a child, and the child refers to his or her father while 

another adult gives evidence that the accused is the child’s father: s. 255 of 

the 1995 Act, and P v Williams, 2005 S.L.T. 508. 

• Muldoon v Herron, 1970 J.C. 30: presumably if the prosecutor has failed to 

serve the necessary notice in terms of s. 281A, it is still possible to lead the 

evidence of police officers who saw the child witness identify the accused as 

the perpetrator at an identification parade. 

• It is also arguable that, where there has been failure to serve the necessary 

notice in terms of s. 281A, it is open to the prosecutor to seek a variation of 

the special measures in terms of s. 271D for the limited purpose of allowing 

the child to enter the court-room to attempt to identify the perpetrator.  

However such an approach may have disadvantages: for example, the child 

still has evidence to give in cross-examination and re-examination, yet the 

presence of the alleged perpetrator may cause the child to become distressed 

and unable to continue: cf. observations in Brotherston v H.M. Advocate, 

1995 S.C.C.R. 613. 

• While it is in theory possible for the child to remain in the link room while 

the camera relaying the court-room image to the child is panned around the 

court-room and the child is then asked to say if the perpetrator is there, that 

particular approach has not been tested in practice. 
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Child witness refusing to co-operate in criminal proceedings: section 259 

8.25 Section 259 of the Criminal Procedure (Scotland) Act 1995 permits the prior 

statement of, inter alios, a child witness to be admitted in evidence where the judge is 

satisfied that the child has: 

• refused to accept the judge’s admonition to tell the truth (or, having been so 

admonished, refused to give evidence); or 

• refused to take the oath or affirmation (or, having been sworn or having 

affirmed and having been directed by the judge to give evidence in connection 

with the subject-matter of the statement, refused to do so). 

This innovative statutory provision should be used sparingly, bearing in mind the lack 

of opportunity to cross-examine or otherwise test the evidence.1 

 
1 See the observations in MacDonald v H.M. Advocate, 1999 S.C.C.R. 146, where the accused 

was charged with shameless indecency, and three 8-year-old witnesses became distressed and 

refused to answer questions.  The Appeal Court commented on the innovative nature of s. 259, 

and emphasised that, prior to resorting to a statement alone in terms of s. 259, the witness 

must firstly be directed to answer the questions, and secondly, asked whether he or she had 

made a previous statement.  Then the terms of the statement should be put to the witness.  

Professor Gordon in his commentary, at p. 151, observes that s. 259 raises concerns about the 

untested nature of the statement and also the fact that a single witness might be regarded as 

sufficient to prove the statement. 

 

 

Child as accused person: section 271F(2) 

8.26    In terms of section 271F(2), an accused person under the age of 16 is entitled 

to certain special arrangements in court.  However he is not entitled to the use of 

screens.1  Moreover if his evidence is to be taken by commission, section 271I(3) does 

not apply.2 

 

1 Section 271F(8)(a). 
2Absence of accused from room where evidence is being taken before the commissioner:   

s. 271F(8)(b). 
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SPECIAL ARRANGEMENTS IN CIVIL PROCEEDINGS 

 

 

Court’s powers at common law in civil proceedings 

8.27    At common law, a judge has power to regulate proceedings and in particular 

the manner in which witnesses may give their evidence.1  For example, a judge has the 

power at common law to permit a child witness to give evidence seated in the well of 

the court rather standing or sitting in the witness box.  A judge also has power to 

allow a child witness to sit behind a screen; to order lawyers to remove gowns and 

wigs if that is thought to be helpful in putting a child witness at ease; to permit a 

support person to sit near a child witness; probably to grant an application to take a 

child witness’s evidence on commission; and possibly even to clear the court to avoid 

undue anxiety or distress to the child witness.2  It is thought that the judge’s common 

law powers do not extend to ordering a CCTV link in a civil case, or permitting the 

use of a child witness’s prior statement to be used as evidence in chief. 
 

1Hampson v H.M. Advocate, 2003 S.C.C.R. 13, Lord Justice General Cullen at para.[9]:  “It is 

plain that the court has the power, and indeed the duty, to [regulate its proceedings including 

the manner in which witnesses may give their evidence]  when this is necessary in order to 

meet the requirements of justice in the particular case.” 
2 Hampson cit. sup. and Memorandum on Child Witnesses by Lord Justice General Hope 

dated July 1990 para. 3(d) (see Appendix A to this chapter); Practice Note (No.2 of 2005) 

para.5(c) (see Appendix B to this chapter). 

 
 
Court’s statutory powers in civil proceedings 

8.28    Civil proceedings1 are governed by sections 11 to 23 (Part 2) of the Vulnerable 

Witnesses (Scotland) Act 20042.  In contrast with criminal proceedings (where there 

is an assumption that a child witness requires special arrangements in court3), in civil 

proceedings the court’s duty is to make an order: 

“(a) authorising the use of such special measure or measures as the court 

considers to be most appropriate for the purpose of taking the child witness’s 

evidence, or 

(b) that the child witness is to give evidence without the benefit of any special 

measure.”4 
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The party citing or intending to cite a child witness must lodge a child witness notice, 

specifying the appropriate special measures sought, or alternatively stating that no 

special measures are required5.  Special measures in this context are a CCTV link, a 

screen, the taking of evidence on commission, and a supporter6.  When considering a 

child witness notice, the court should have regard to the best interests of the child 

witness, and should take into account the views of the child (depending on age and 

maturity) and the parent(s)7.  The court should order no special measures if satisfied 

that the child has expressed a wish to give evidence without the benefit of any special 

measure, and that it is appropriate for the child to do so8.  Alternatively the court must 

be satisfied that the use of any special measure would give rise to a “significant risk of 

prejudice to the fairness of the proceedings or otherwise to the interests of justice, 

and…that risk significantly outweighs any risk of prejudice to the interests of the 

child witness if the order is made.”9  The arrangements for the child may be reviewed 

at any stage in the proceedings10.  These provisions apply also to a child who is party 

to civil litigation.11 

 
1 “Civil proceedings” includes civil proceedings in the Court of Session and the sheriff court, 

fatal accident inquiries, and applications to the sheriff court under Part II of the Children 

(Scotland) Act 1995 (for example, an application to establish grounds of referral).  Ch.35A of 

the Rules of the Court of Session sets out the appropriate forms and procedures applicable 

from 1 November 2007 (SSI 2007/450). 
2 See commencement orders SSI 2005/168; 2005/590;  2006/59;  and 2007/447. 
3 See para.8.8 et seq. above. 
4 Sections 11(1) and 12(1). 
5 Section 12(2). 
6 Section 12(3) and 18.  In terms of s. 12(3), if a child witness notice specifies a CCTV link, or 

a screen or a supporter, “that special measure is … to be taken to be the most appropriate 

[measure] for the purposes of taking the child witness’s evidence”. 
7 Section 15(2)-(4). Greater weight is to be given to the child’s views where inconsistencies 

arise between parent and child. 
8 Section 12(4)(a). 
9 Section 12(4)(b). 
10 Section 13(1). The court may review the arrangements on the application of the party citing 

the witness, or of its own motion. An earlier order may be varied or revoked, or a new special 

measure authorised.  
11 Section 16. 
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MISCELLANEOUS SPECIAL ARRANGEMENTS IN CRIMINAL AND 

CIVIL PROCEEDINGS 

 

Child under 12 years not put on oath 

8.29    A child aged under 12 years is not put on oath, but is simply admonished to tell 

the truth.1  Since 1 April 2005,2 it is no longer the function of the judge to conduct a 

preliminary examination of the child to assess whether he or she is competent to give 

evidence.3  Section 24 of the Vulnerable Witnesses (Scotland) Act 2004 (asp3) 

provides: 

 “(1) The evidence of any person called as a witness (referred to in this section 

as “the witness”) in criminal or civil proceedings is not inadmissible 

solely because the witness does not understand -  

(a) the nature of the duty of a witness to give truthful evidence, or 

(b) the difference between truth and lies. 

(2) Accordingly, the court must not, at any time before the witness gives 

evidence, take any step intended to establish whether the witness 

understands those matters.” 

 
1  Cf. Quinn v Lees, 1994 S.C.C.R. 159. 
2  When s. 24 of the Vulnerable Witnesses (Scotland) Act 2004 (asp3) came into effect (SSI 

2005/168 Art.2 and Sched.) following upon a Scottish Executive consultation paper “Vital 

Voices:  Helping Vulnerable Witnesses Give Evidence” (May 2002). 
3  In the sense of being capable of understanding the question, and of responding with an 

appreciation of the difference between truth and lies:  cf. dicta of Lord Hamilton in L v L, 

1996 S.L.T. 767. 

 

 

Child aged 12 or 13 years may be put on oath 

8.30 The court has to check that the child understands the procedure of taking an 

oath in court to tell the truth.  If the court is satisfied, the oath1 may be administered.  

Otherwise the court has to obtain the child’s promise to tell the truth.2 

 
1 Or affirmation. 
2 Quinn v Lees 1994 S.C.C.R. 159. 
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Child aged 14 or over put on oath 

8.31 The court should normally administer the oath or affirmation.  No preliminary 

investigation is usually necessary.1 

 
1 Quinn v Lees 1994 S.C.C.R. 159. 

 

Microphones in court for small voices 

8.32 Children often have difficulty projecting their voices, and judges and juries 

can become frustrated when they cannot hear.  Arrangements for electronic 

amplification (now standard in many court buildings) can avoid or reduce this 

problem.1  Some courts offer “lapel” microphones, attached to the witness’s clothing.2 

 

 1 Cf. para. 4 (f) of Lord Justice General Hope’s Memorandum on Child Witnesses, July 1990 

(see Appendix A to this chapter). See now para. 6(g) of Practice Note No 2 of 2005 (Child 

Witnesses: Discretionary Powers) (see Appendix B to this chapter). 
2 For example, the High Court in Glasgow: see “Children in Court: Towards a Child Friendly 

Court”, Dowie and Ogg, 2001 S.L.T. (News) 179, at p.180. 

  

Seating arrangements:  position of child in court 

8.33 Child as party: Where a child is a party to a civil case, he or she should 

probably sit beside or behind his or her lawyer, if the court-room layout permits.   

 

8.34 Child as witness: If a child is giving evidence in court, the judge might 

consider coming down from the bench and sitting at the same level as the child.1  In a 

criminal trial, a vulnerable child witness is often best seated in the well of the court, 

directly in front of the jury, facing the judge, with his or her back to the accused.2 

Alternatively, if a child would prefer to remain in the witness box, the questioner 

(whether counsel, solicitor, or solicitor-advocate) might be best positioned near the 

bench, so that the child is able to face towards the judge (and jury, if any) and away 

from the accused.   
 
1 It may, however, be felt that the judge should remain on the bench (a) to maintain an 

overview of proceedings generally; (b) to be able to observe the behaviour and demeanour of 

all concerned; and (c) to avoid inadvertently overhearing instructions or comments passing 

between the child and his or her lawyers: see “Children in Court: Towards a Child Friendly 

Court”, Dowie and Ogg, 2001 S.L.T. (News) 179, at p. 182. 
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2 See para. 3(b) of the Memorandum by Lord Justice General Hope on Child Witnesses, July 

1990 (see Appendix A to this chapter); and para.5(b) of Practice Note (No.2 of 2005) (see 

Appendix B to this chapter). 

 

8.35 Child as accused: Where a child is an accused in a criminal trial, there is 

often a preliminary hearing before the trial judge, to consider what special 

arrangements should be made for the child.1  Such arrangements may be made 

whether or not there are adult co-accused.  The child may be permitted to sit beside 

his or her lawyer, rather than in the dock, and may simply move to another position 

(still at floor level) when giving evidence.2  The court must have regard to the welfare 

of the child accused and to the question whether he should be removed from 

undesirable surroundings3. 
 
1 Cf. the circumstances described in “Children in Court:  Towards a Child Friendly Court”, 

Dowie and Ogg, 2001 S.L.T. (News) 179, at p. 181. 
2 Page 182 of “Children in Court”.  In the trial described in that article, in Glasgow High 

Court, a table was placed in front of the dock.  The two accused aged under 16 years sat at the 

table, accompanied by their solicitors. The judge and jury had a clear view of the children.  

The children’s solicitors were able to help them to follow proceedings.  The children’s counsel 

sat separately, at the bar of the court.  All the child witnesses (including the two accused 

children) gave evidence seated at another table located in front of the jury box. 
3 See section 50(6) of the Criminal Procedure (Scotland) Act 1995. 

 

Presence of child psychiatrist or psychologist 

8.36 It may be appropriate to grant an application to have a child psychiatrist or 

child psychologist present in court to monitor the well-being of a child giving 

evidence.1 

 
1 “Children in Court:  Towards a Child Friendly Court”, Dowie and Ogg, 2001 S.L.T. (News) 

179, at p.180. 

 

Frequent breaks 

8.37 The judge should ask the child to indicate if or when he or she requires a 

break.  Alternatively, the court may agree at the outset to adjourn every hour or so.1   
 

1 In the trial described in the article “Children in Court: Towards a Child Friendly Court”, 

Dowie and Ogg, 2001 S.L.T. (News) 179, at p.182, child psychologists’ recommendations to 
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sit for no longer than 40 minutes at a time, with 20 minute breaks, were adopted.  Although 

not applicable in Scotland, a Practice Direction issued by the Lord Chief Justice for England 

and Wales, Lord Bingham in 2000 following upon the Thomson and Venables cases T v 

United Kingdom, V v United Kingdom (1990) 30 E.H.R.R. 121. suggests:  “12. The trial 

should be conducted according to a timetable which [takes] full account of a young 

defendant’s inability to concentrate for long periods.  Frequent and regular breaks [will] often 

be appropriate.” The Practice Direction can be found at [2000] 1 W.L.R. 659; [2000] 2 All 

E.R. 285. 

 

Gowns and wigs 

8.38 Many children are familiar with gowns and wigs, having watched television 

and films.  In some cases, therefore, there may be little to be gained by ordering that 

gowns and wigs be removed.  In certain cases, however, a vulnerable child may find 

the gowns, robes and wigs intimidating.  Early assessment of the child is advisable 

(by, for example, the precognition officer, or a police officer, or a court official who 

has supervision of the child during court proceedings).  Thereafter good 

communication is essential, and the court has discretion to permit gowns and wigs to 

be removed during the child’s evidence.1 
 
1 Para. 3(a) of Lord Justice General Hope’s Memorandum on Child Witnesses, July 1990 

superseded by para 5(a) of Practice Note (No.2 of 2005) (see Appendices A and B to this 

chapter).  In the trial referred to in the article “Children in Court:  Towards a Child Friendly 

Court”, Dowie and Ogg, 2001 S.L.T. (News) 179, at p.182, the judge, clerk, macer, counsel, 

and police were all informally dressed. 

 

Calling the case 

8.39 In a criminal trial, if a child is an accused person, it may be advisable to 

arrange to have the case called over the tannoy without using the name of the child 

accused, thus preserving his or her anonymity.1 
 

1 “Children in Court: Towards a Child Friendly Court”, Dowie and Ogg, 2001 S.L.T. (News) 

179, at p.184:  “The calling of the case over the court tannoy was adapted to exclude the name 

of the child accused, the format used being “Continued trial before Lord Carloway court 6”. 

 

Clearing the court 

8.40 In terms of section 50(3) of the Criminal Procedure (Scotland) Act 1995, 

where a child is called as a witness in a case relating to “an offence against decency or 
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morality”, the court may, during the child’s evidence, exclude from the court room 

everyone except – 

(a) members or officers of court, 

(b) parties to the case, their counsel or solicitors, or persons otherwise 

directly concerned in the case, 

(c) bona fide reporters present for the purpose of preparing a 

contemporaneous report of the proceedings, or 

(d) anyone specially authorised by the court to be present (for example, a 

support person). 

 

8.41 In terms of section 92(3) of the 1995 Act, “From the commencement of the 

leading of evidence in a trial for rape or the like the judge may, if he thinks fit, cause 

all persons other than the accused and counsel and solicitors to be removed from the 

court-room.” 

 

8.42 In any other case, the judge may clear the court to avoid undue anxiety or 

distress to the child.1 
 
1 Para. 7 of the Memorandum by Lord Justice General Hope on Child Witnesses, July 1990 

(set out in Appendix A to this chapter), superseded by para. 5(c) of Practice Note (No.2 of 

1995) (see Appendix B to this chapter). 

 

8.43 Responsible members of the press are not normally excluded. 

 

Removal of an accused who misconducts himself or herself 

8.44 If an accused so misconducts himself during the course of a trial that the judge 

forms the view that a proper trial cannot take place unless the accused is removed, the 

judge may order that he or she is removed from the court for so long as that conduct 

makes it necessary, and that the trial proceed in the accused’s absence.1  If the 

accused is not legally represented, the judge must appoint counsel or a solicitor to 

represent his or her interests during such an absence. 
 
1 Solemn proceedings: s. 92(2) of the Criminal Proceedings (Scotland) Act 1995; summary 

proceedings: s. 153(2) of the 1995 Act. 
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Restricting numbers in court 

8.45 In Scotland, it is rare for steps to be taken to restrict numbers in court1 (as 

distinct from clearing the court2). 
   

1 In England and Wales, however, Lord Chief Justice Bingham’s Practice Direction in 2000 

suggests: “14. The court should be prepared to restrict attendance at [a trial involving a child 

accused] to a small number, perhaps limited to some of those with an immediate and direct 

interest in the outcome of the trial.  The court should rule on any challenged claim to attend.  

15. …The court might restrict the number of those attending in the court-room for the purpose 

of reporting the trial…where access to the court-room by reporters was restricted, 

arrangements should be made for the proceedings to be released, audibly and if possible 

visually, to another room in the same court complex to which the media [has] free access.” 

[2000] 1 W.L.R. 659; [2000] 2 All E.R. 285.  
2 See paras. 8.40 – 8.42, above. 

 

 

CONDUCT DURING CASE 
 

Supporting Child Witnesses Guidance 

8.46 The “Guidance on the Questioning of Children in Court”1 contains suggestions 

for the conduct of the case.  First, it identifies the importance of pre-hearing 

preparation for identifying the issues in the case.  This is important so that the court 

and the parties are aware of the respective positions of the parties in relation to the 

evidence that the child may give, thus avoiding duplication of questions.  

Consideration of necessary arrangements, as discussed in paragraphs 8.7 onwards 

above, should have been dealt with at the preparation stage.  The Guidance goes on to 

give advice about conduct of the examination of the child witness. 

 
1 Issued by the Scottish Executive as part of the “Supporting Child Witness guidance pack” in 

2003. 
 

8.47 The Guidance1 states that it is the duty of the court to ensure a fair hearing, but 

to protect the interests of a child witness consistent with that duty.  It suggests2 that 

the court will be sensitive to the need to ensure that children are questioned 

appropriately.  The court has power to disallow questioning that (1) is irrelevant to the 
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issue, (2) has no object other than to insult the witness, (3) is intended to or has the 

effect of harassing the witness, (4) has as its purpose the making of a comment rather 

than eliciting a fact and (5) involves repetition of a question already answered. 

 
1 Guidance on the Questioning of Children in Court, para. 5. 

2 Guidance, para. 7.  

 

8.48 The Guidance1 states that it is the duty of the practitioner appearing before the 

court to ensure that children giving evidence are caused as little anxiety and distress 

as possible.  Guidance is given about the conduct of examination, cross-examination 

and re-examination2.  The Guide to Professional Conduct of Advocates3 and the Rules 

of Conduct for Solicitors Exercising Rights of Audience 20024 provide that in the 

examination and cross-examination of witnesses, the practitioner is in a privileged 

position which he or she should not abuse. 

 
1 Guidance on the Questioning of Children in Court, para 6. 

2 Guidance, paras 17 to 20. 

3 Paragraph 9.3.2. 

4 Rule 8(2). 

 

Simple language 

8.49 Simple language and clear instructions will assist in putting a child witness at 

ease.1  A judge should be ready to explain procedural steps in simple words.  If an 

objection is taken in the course of evidence necessitating submissions outwith the 

presence of the jury or the child witness, and the child has to leave court (or remain in 

the CCTV link room with a blank TV screen), the child should not be made to feel at 

fault in any way.  It should be explained that a point of law has to be discussed, and 

that the child will have to leave court (or wait in the CCTV link room) for a short 

period.  If, in the course of evidence, a child obviously does not understand a word or 

a question, yet seems too shy to admit it, the judge might wish to intervene with an 

explanation of the word, or an alternative phrase. 
 

1 An English Practice Direction (see [2000] 1 W.L.R. 659; [2000] 2 All E.R. 

285) suggests in paragraph 11 that the court “should ensure, so far as 
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practicable, that the [case is] conducted in language which the [child can] 

understand.”  
 

Disclosure of child’s personal details 

8.50 A child may be very concerned about having to state in open court personal 

details such as home address or school.  Such fears should have been elicited, noted, 

and acted upon during preparation for the trial, and the questioner should, as a result, 

ask appropriately modified questions.  For example, in criminal trials, a prosecutor 

may ask a child witness if his or her address for the purposes of the trial is “care of 

[the local police]”.  Nevertheless there may be cases where pre-trial preparation has 

failed to identify a witness’s fears.  Judges should therefore be alert for signs of 

distress or discomfort on the part of a child witness when being asked about personal 

details.  If necessary, the judge should intervene.  In many cases, a workable solution 

is to suggest that the information be written on a piece of paper which is handed to the 

judge. 

 

Distress during evidence 

8.51 If a child witness becomes distressed, an adjournment may be appropriate.1  

The extent to which a judge may personally intervene or offer reassurance to a child is 

a difficult and often contentious area.2  Consideration may have to be given to the 

question whether or not to intervene to prevent hostile or aggressive questioning. 
 
1 For example, in the trial referred to in “Children in Court:  Towards a Child Friendly Court”, 

Dowie and Ogg, 2001 S.L.T. (News) 179, at p. 181, a 15-minute adjournment was required 

for a distressed child accused. 
2 Black v Ruxton, 1998 S.C.C.R. 440 (summary trial:  sheriff advising a distressed child 

witness when she returned to court that he was there to protect her and would stop the defence 

solicitor asking any distressing questions; held inter alia that it is the duty of the court to 

protect witnesses against harassing questions while at the same time allowing the defence 

properly to develop any appropriate line of cross-examination; that it was sometimes a fine 

line to draw, but that there was nothing wrong in the court telling a witness she would be 

protected in that way; and further, that, looking at the matter objectively, a reasonable 

observer would not take the view that the sheriff had pre-judged the issue in any way; and 

appeal refused); McKie v H.M. Advocate, 1997 S.L.T. 1018; 1997 S.C.C.R. 30 (jury trial:   

sheriff comforting a tearful 9-year-old witness; the appeal court observed “… it is perhaps 
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unfortunate that [the sheriff] had not gestured to the carer to intervene at the beginning instead 

of intervening himself …” 

 

 

PRESS REPORTING IN CASES INVOLVING CHILDREN 
 

Mandatory prohibition in criminal cases 

8.52  Section 47(1) of the Criminal Procedure (Scotland) Act 1995 provides: 

“Subject to subsection (3) below1, no newspaper report of any proceedings in 

a court shall reveal the name, address or school, or include any particulars 

calculated to lead to the identification, of any person under the age of 16 years 

concerned in the proceedings, either – (a) as being a person against or in 

respect of whom the proceedings are taken; or (b) as being a witness in the 

proceedings.”2 

No picture of or including the child can be published in a context relevant to such 

proceedings. 

  
1 See paras. 8.53 and 8.54 below. 
2 See, for example, Frame v Aberdeen Journals Ltd, 2005 S.L.T. 949. 

 

Discretionary prohibition in criminal cases  

8.53  In terms of section 47(3) of the 1995 Act, the restrictions do not apply where 

the child is concerned only as a witness and no-one against whom the proceedings are 

taken is under 16.  The court may, however, direct that the restrictions apply.  If the 

court chooses to do so, the court must specify the child in respect of whom the 

direction is made.  This should be done in open court, duly recorded in any record of 

proceedings, and authenticated by the clerk’s signature.1   

 
1 Criminal Procedure Rules 1996, r. 6.7. 

 

Dispensing with prohibition, whether mandatory or discretionary, in criminal 

proceedings 

8.54 Section 47(3) of the 1995 Act provides that the court may, at any stage of the 

proceedings, if satisfied that it is in the public interest to do so, dispense with the 

restrictions in whole or in part.  If the court does so, it must specify the child in 
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respect of whom the direction is made, and the extent to which the restrictions are 

dispensed with.  Again the question should be dealt with in open court, duly recorded 

in any record of proceedings, and authenticated by the clerk’s signature.1  Careful 

consideration should be given before taking this step. 
 

1 Criminal Procedure Rules 1996, r. 6.7(3).   

 

General powers in civil and criminal cases 

8.55 In terms of section 4(2) of the Contempt of Court Act 1981, the court may 

“where it appears to be necessary for avoiding a substantial risk of prejudice to the 

administration of justice in [legal proceedings being held in public], or in any other 

proceedings pending or imminent, order that the publication of any report of the 

proceedings, or any part of the proceedings, be postponed for such period as the court 

thinks necessary for that purpose”. 

 

8.56 Section 46 of the Children and Young Persons (Scotland) Act 1937 as 

amended and extended (to television and radio broadcasts) by Schedule 20 to the 

Broadcasting Act 1990 provides: 

 

“(1) In relation to any proceedings in any court … the court may direct that – 

(a) no newspaper report of the proceedings shall reveal the name, 

address, or school, or include any particulars calculated to lead to 

the identification of a person under the age of seventeen years 

concerned in the proceedings, either as being the person by or 

against or in respect of whom the proceedings are taken, or as 

being a witness therein; 

(b) no picture shall be published in any newspaper as being or 

including a picture of a person under the age of seventeen years so 

concerned in the proceedings as aforesaid; 

except in so far (if at all) as may be permitted by the direction of the court. 

 

(2) Any person who publishes any matter in contravention of any such 

direction shall on summary conviction be liable in respect of each offence to a 

fine …”  
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8.57 It is also worth noting that section 1 of the Judicial Proceedings (Regulation of 

Reports) Act 1926 provides:  

 

“(1) It shall not be lawful to print or publish, or to cause or procure to be 

printed or published – 

(a) in relation to any judicial proceedings any indecent matter or indecent 

medical, surgical or physiological details being matter or details the 

publication of which would be calculated to injure public morals; 

(b) in relation to any judicial proceedings for dissolution of marriage, for 

nullity of marriage, or for judicial separation, or [an action of 

adherence or of adherence and aliment], any particulars other than the 

following, that is to say:- 

(i) the names, addresses and occupations of the parties and 

witnesses; 

(ii) a concise statement of the charges, defences and 

countercharges in support of which evidence has been given; 

(iii) submissions on any point of law arising in the course of the 

proceedings, and the decision of the court thereon; 

(iv) the summing-up of the judge and the finding of the jury (if any) 

and the judgment of the court and observations made by the 

judge in giving judgment: 

Provided that nothing in this part of this subsection shall be held to 

permit the publication of anything contrary to the provisions of 

paragraph (a) of this subsection…” 

 

8.58     No person may publish any matter in respect of proceedings before a sheriff 

in relation to a child protection order, an exclusion order, review of grounds of 

referral or an appeal under Part II of the Children (Scotland) Act 1995 which is 

intended or likely to identify a child in those proceedings or the child’s address or 

school:1 Under section 44(2) it is an offence to publish such material. 

 
1section 44(1) of the 1995 Act.   
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APPOINTMENT OF CURATOR AD LITEM DURING COURT CASE 
 

Protection of child’s interests during court proceedings 

8.59 A curator ad litem is a guardian appointed by the court to protect the interests 

of a party lacking full capacity in a litigation.  Such an appointment may be made at 

the court’s discretion1, and may be made by the court of its own motion.2 
 

1 Kirk v. Scottish Gas Board, 1968 S.C. 328. 
2 Drummond’s Trs. v. Peel’s Trs., 1929 S.C. 481, at p.518: see generally commentary in the 

Annotated Rules of the Court of Session, note 13.2.2(B)(4). 

 

 

THE VIEWS OF CHILDREN IN CIVIL PROCEEDINGS 
 

8.60 Special provision has been made in relation to actions which may affect 

children, enabling their views to be taken into account in certain circumstances, 

whether or not they are cited as witnesses.  Section 11(7) of the Children (Scotland) 

Act 1995 (c.36) provides: 

“Subject to subsection (8) below1 in considering whether or not to make an 

order2 under subsection 1 above, and what order to make, the court…(b) 

taking account of the child’s age and maturity, shall so far as practicable – (i) 

give him an opportunity to indicate whether he wishes to express his views;   

(ii) if he does so wish, give him an opportunity to express them;   and (iii) 

have regard to such views as he may express…” 

 
1 Which concerns rights and interests in the property of a child, acquired in good faith.  
2 Which relates to parental responsibilities, parental rights, guardianship, or the administration 

of a child’s property. 

 

8.61 Appropriate provision for intimation to children has been made by rules of 

court.1  The court may dispense with intimation where the child is too young.2  Where 

a judge receives a written communication from a child, that communication may, at 
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the judge’s discretion, be kept confidential, and may be placed in an envelope not 

forming part of the process.  Where a judge interviews a child it may be necessary to 

explain the difficulties of confidentiality, should the child not wish his or her views to 

be known to other parties. 

 
1The Rules of the Court of Session 1994, rr. 49.8(1)(h), 49.8(7), and Form 49.8-N; and see the 

sheriff court Ordinary Cause Rules 1993, rr. 33.7(1)(h), 33.7(7), and Form F9. 
2 There is a statutory presumption that a child aged 12 or over is of sufficient age and maturity 

to form a view: s. 11(10) of the Children (Scotland) Act 1995. 
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Appendix A 

 
Memorandum by Lord Justice General Hope on Child Witnesses, July 1990 

 
1. The following memorandum of guidance has been prepared at the suggestion of the 

Scottish Law Commission:  see Report on the Evidence of Children and Other 

Potentially Vulnerable Witnesses (Scot.  Law Com. No. 125).  Its purpose is to 

provide assistance to judges in the exercise of their discretionary powers, where a 

child is to give evidence by conventional means in open court, to put the child at ease 

while giving evidence and to clear the court of persons not having a direct 

involvement in the proceedings. 

 

2. The general objective is to ensure, so far as is reasonably practicable, that the 

experience of giving evidence by all children under the age of 16 causes as little 

anxiety and distress to the child as possible in the circumstances. 

 

3. The following are examples of the measures which may be taken, at the discretion of 

the presiding judge, with a view to achieving that objective: 

 

(a) The removal of wigs and gowns by the judge, counsel and solicitors; 

 

(b) The positioning of the child at a table in the well of the court along with 

the judge, counsel and solicitors, rather than requiring the child to give 

evidence from the witness box; 

 

(c) Permitting a relative or other supporting person to sit alongside the child 

while he or she is giving evidence; 

 

(d) The clearing from the court room of all persons not having a direct 

involvement in the proceedings. 

 

4. In deciding whether or not to take these or similar measures, or any of them, the 

presiding judge should have regard to the following factors –  

 

(a) The age and maturity of the child 
 In general the younger the child the more desirable it is that steps should be 

taken to reduce formality and to put the child at ease while giving evidence. 
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(b) The nature of the charge or charges, and the nature of the evidence 
which the child is likely to be called upon to give 

 Particular care should be taken in cases with a sexual element or involving 

allegations of child abuse especially where the child is the complainer or an 

eye witness.  Children directly involved in such cases are likely to be 

especially vulnerable to trauma when called upon to give evidence in the 

presence of the accused.  The giving of evidence of a relatively formal 

nature, especially in the case of an older child, is unlikely to cause anxiety or 

distress and in such cases it will rarely be necessary to take special 

measures in the interests of the child. 

 

(c) The relationship, if any, between the child and the accused 
 A child who is giving evidence at the trial of a close relative may be 

especially exposed to apprehension or embarrassment, irrespective of the 

nature of the charge.  The positioning of the child and the support of a 

person sitting alongside the child while giving evidence are likely to be of 

particular importance in these cases. 

 

(d) Whether the trial is summary or on indictment 
 While informality may be easier to achieve in summary cases, the presence 

of a jury in cases taken on indictment is likely to present an anxious or 

distressed child with an additional cause for anxiety or distress.  This makes 

it all the more necessary under solemn procedure that steps should be taken 

to put the child at ease. 

 

(e) Any special factors placed before the court concerning the disposition, 
health or physique of the child 

 All children are different, and judges should take each child’s particular 

circumstances into account before deciding what steps, if any, should be 

taken to minimise anxiety or distress. 

 

(f) The practicability of departing from normal procedure, including the 
size and layout of the court and the availability of amplification 
equipment 

 Whatever steps are taken, a child witness who gives evidence by 

conventional means must remain visible and audible to all those who have to 

hear and assess the evidence, including the jury and the accused. 

 

5. In all cases before a witness under 16 years is led in evidence an opportunity should 

be given to those representing the Crown and the defence to address the judge as to 
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what special arrangements, if any, are appropriate.  Under solemn procedure such 

representations should be made outwith the presence of the jury and preferably 

before the jury is empanelled or at least before the commencement of the evidence. 

 

6. If a relative or other supporting person is to sit alongside the child, that person should 

not be a witness in the case and he or she should be warned by the judge at the 

outset not to prompt or seek to influence the child in any way in the course of the 

evidence. 

 

7. The clearing of the court while a child is giving evidence will normally be appropriate 

in all cases which involve an offence against, or conduct contrary to, decency or 

morality:  see section 166 and section 362 of the Criminal Procedure (Scotland) Act 

1975 (now section 50 of the Criminal Procedure (Scotland) Act 1995).  In other cases 

this should only be done if the judge is satisfied that this is necessary in order to 

avoid undue anxiety or distress to the child.  The statutory provisions that bona fide 

representatives of a newspaper or news agency should not be excluded should be 

applied in all cases. 

 

8. When taking any of the measures described above the judge should have regard to 

the court’s general duty to ensure that the accused receives a fair trial and is given a 

proper opportunity to present his defence. 
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APPENDIX B 

 

Practice Note (No.2 of 2005) 

 

Child Witnesses:  Discretionary Powers 

 

1.  This practice note has effect from 1st April 2005 and supersedes the Memorandum 

on Child Witnesses of 26 July 1990. 

2.  The purpose of this practice note is to provide assistance to judges in the exercise 

of their discretionary powers, where a child is to give evidence by conventional means  

in open court, to put the child at ease while giving evidence and to clear the court of 

persons not having a direct involvement in the proceedings.  This practice note does 

not concern the use of any statutory special measures that may be authorised for the 

giving of evidence by children under the Criminal Procedure (Scotland) Act 1995 

(“the 1995 Act”) as amended by the Vulnerable Witnesses (Scotland) Act 2004. 

3.  The discretionary powers can be exercised by judges in addition to any statutory 

special measures that may be authorised for child witnesses under the 1995 Act, or 

may be used where the court has ordered that a child witness may give evidence 

without the benefit of any statutory special measure. 

4.  The general objective is to ensure, so far as is reasonably practicable, that the 

experience of giving evidence by all children under the age of 16 causes as little 

anxiety and distress to the child as possible in the circumstances. 

5.  The following are examples of the measures which may be taken, at the discretion 

of the presiding judge, with a view to achieving that objective – 

(a) the removal of wigs and gowns by the judge, counsel and solicitors; 

(b) the positioning of the child at a table in the well of the court along with 

the judge, counsel and solicitors, rather than requiring the child to give 

evidence from the witness box; 

(c) the clearing from the court room of all persons not having a direct 

involvement in the proceedings. 

6.  In deciding whether or not to take these or similar discretionary measures, or any 

of them, the presiding judge should have regard to the following factors – 

(a) The special measures, if any, sought by the child witness notice or 

otherwise authorised by the court. 
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(b) The age and maturity of the child.  In general, the younger the child the 

more desirable it is that steps should be taken to reduce formality and 

to put the child at ease while giving evidence.  

(c) The nature of the charge or charges, and the nature of the evidence 

which the child is likely to be called upon to give.   

Particular care should be taken in cases with a sexual element or 

involving allegations of child abuse especially where the child is the 

complainer or an eye witness.  Children directly involved in such cases 

are likely to be especially vulnerable to trauma when called upon to 

give evidence in the presence of the accused.  The giving of evidence 

of a formal nature, especially in the case of an older child, may not 

require additional discretionary measures to be taken in addition to the 

statutory special measures that may have been authorised. 

(d) The relationship, if any, between the child and the accused.  A child 

who is giving evidence at the trial of a close relative may be especially 

exposed to apprehension or embarrassment, irrespective of the nature 

of the charge. 

(e) Whether the trial is summary or on indictment.  While informality may 

be easier to achieve in summary cases, the presence of a jury in cases 

taken on indictment is likely to present an anxious or distressed child 

with an additional cause for anxiety or distress.  This makes it all the 

more necessary under solemn procedure that steps should be taken to 

put the child at ease. 

(f) Any special factors placed before the court concerning the disposition, 

health or physique of the child. 

(g) The practicability of departing from normal procedure, except as far as 

is necessary for any authorised statutory special measure, including the 

size and layout of the court and the availability of any amplification 

equipment. Whatever steps are taken, a child witness who gives 

evidence by conventional means must remain visible and audible to all 

those who have to hear and assess the evidence, including the jury and 

the accused. 
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7.  In all cases where statutory special measures have not been authorised by the 

court, before a witness under 16 years is led in evidence an opportunity should be 

given to those representing the Crown and the defence to address the judge as to 

whether any additional discretionary special measures are appropriate.  Under solemn 

procedure such representations should be made outwith the presence of the jury and 

preferably before the jury is empanelled or at least before the commencement of the 

evidence. 

8.  The clearing of the court while a child is giving evidence will normally be 

appropriate in all cases which involve an offence against, or conduct contrary to, 

decency and morality:  see section 50 of the Criminal Procedure (Scotland) Act 1995.  

In other cases this should only be done if the judge is satisfied that this is necessary in 

order to avoid undue anxiety or distress to the child.  The statutory provisions that 

bona fide representatives of a newspaper or news agency should not be excluded 

should be applied in all cases.  

9.  When taking any of the additional discretionary measures described above the 

judge should have regard to the court’s general duty to ensure that the accused 

receives a fair trial and is given a proper opportunity to present his defence. 

 

 

March 24, 2005 
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APPENDIX C 

 

Practice Note (No.3 of 2005) 

Taking of Evidence of a Vulnerable Witness by a Commissioner 

 

Introduction 

 

1. This practice note will come into effect on 30th November 2005. 

2. Certain amendments to the Criminal Procedure (Scotland) Act 1995 (c.46) (“the 

1995 Act”) were introduced by the Vulnerable Witnesses (Scotland) Act 2004 (asp 3) 

(“the 2004 Act”).  As a result, the 1995 Act now provides for the court to allow 

certain vulnerable witnesses to give evidence using special measures.  One of these 

special measures is for their evidence to be taken by a commissioner (1995 Act,  

s. 271H(1)(a)).  Appropriate amendments have also been made to the Act of 

Adjournal (Criminal Procedure Rules) 1996 (“CPR”) (SI 1996/513).  These were 

introduced by the Act of Adjournal (Criminal Procedure Rules Amendment No.3) 

(Vulnerable Witnesses (Scotland) Act 2004) 2005(SSI 2005/188) and Act of 

Adjournal (Criminal Procedure Amendment No.6) (Vulnerable Witnesses (Scotland) 

Act 2004) (Evidence on Commission) 2005.  The 2004 Act only applies at present to 

child witnesses in solemn proceedings in which the report of the case has been 

received by the procurator fiscal after 1 April 2005.  It will be implemented in due 

course to apply to vulnerable witnesses in all criminal proceedings. 

3.  The purpose of this practice note is to give guidance as to – 

(a) what practitioners must do in preparation for seeking the authorisation 

of the special measure of taking the evidence of a vulnerable witness 

by a commissioner; 

(b) what issues the court will expect practitioners to address in a child 

witness notice or vulnerable witness application in relation to the 

special measure of taking evidence by a commissioner; 

(c) how the commission will be conducted; 

(d) how any issues arising from the commission will be dealt with. 

 

Preparation for seeking the special measure of taking evidence by a 

commissioner 
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4. A party citing or intending to cite a child witness shall lodge with the court a child 

witness notice (1995 Act, s. 271A(2)).  A party citing or intending to cite a person, 

other than a child witness, who the party considers to be a vulnerable witness under 

section 271C(1) of the 1995 Act, shall lodge with the court a vulnerable witness 

application (1995 Act, s. 271C(2)). 

5. A child witness notice or vulnerable witness application must set out what special 

measures the party citing the vulnerable witness considers to be the most appropriate 

for the purpose of taking the evidence of that witness. 

6.  Where a child witness notice or vulnerable witness application seeks the authority 

of the court to take the evidence of the witness by a commissioner the party citing the 

witness should consider several matters beforehand. 

7.  The court will expect that in preparing a child witness notice or vulnerable witness 

application a practitioner will – 

(a) contact the Electronic Service Delivery Unit within the Scottish Court 

Service to advise of the intention to seek authority to have the evidence 

of a vulnerable witness taken by a commissioner and check the 

availability of suitable venues; 

(b) consider whether any particular commissioner or type of commissioner 

would be the most appropriate in the particular circumstances of the 

case (for example, a judge of the High Court); 

(c) consider if there is any particular place that a commission requires to 

be held due to the location of the witness or any particular 

vulnerabilities he or she may have, including whether the commission 

may be within a court building or requires to be in a location remote 

from a court building; 

(d) consider if the witness is restricted as to any times of the day, or 

particular days or dates that he or she can attend a commission as a 

result of his or her vulnerability; 

(e) consider whether the commission requires to be held with any special 

conditions such as the witness giving evidence to the commission by 

way of CCTV link from another location; 

(f) consider whether the witness is likely to need frequent breaks or any 

other special requirements, such as disabled access; 
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(g) consider how any question of identification is going to be dealt with; 

(h) identify any productions or labels that will require to be put to the 

witness; 

(i) identify whether an interpreter is needed; 

(j) consider if it is likely that there will be any objections to particular 

parts of the witness’s evidence. 

8.  The court will expect that the child witness notice or vulnerable witness 

application will give full details of any of the matters that are identified in paragraph 

7. 

9.  At any preliminary hearing at which the special measure of taking evidence by a 

commissioner is authorised or, if the special measure has already been authorised, it is 

intimated to the court that a commission is to take place, the court will consider fixing 

a further diet (1995 Act, s. 72(9)).  This further diet could allow the court to deal with 

any matters that might arise from the commission (for example, questions of 

admissibility that may have been reserved, the quality of the recording of the 

commission proceedings and the need for any editing of the recording). 

10.  The court will also take note of any other issue raised in the written record of 

preparation (1995 Act, s. 72E(2)(a)) that might affect the commission proceedings 

and make any orders or give such directions as may be necessary for the purpose of 

arranging the commission effectively (for example dealing with any application on 

behalf of the accused to be present in the room where the commission proceedings are 

taking place (1995 Act, s. 271I(3)(a)). 

 

Conduct of the commission 

 

11.  The commissioner has the authority of the court to take evidence from a specified 

witness or witnesses.  He or she has the authority to require the parties to show 

respect for the proceedings and the power to control the proceedings to allow the 

commission to be completed effectively.  If the conduct of any party to the 

proceedings prevents the commission being conducted effectively, the commissioner 

will report this to the court.  If the commissioner is a judge of the High Court, he or 

she has all the powers to control the conduct of proceedings that he or she would 

otherwise have while sitting as a judge. 
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12. The commissioner will determine any particular matters necessary for the 

effective conduct of the commission proceedings (for example, whether any 

adjournments are necessary for the comfort of the witness or to allow the accused to 

consult with their representatives). 

 

Further hearing after the commission 

 

13.  At any further hearing that has been fixed to determine matters arising from the 

commission the court will - 

(a) determine any question of admissibility of evidence that may have 

been reserved at the commission; 

(b) make directions in respect of any evidence recorded during the 

commission proceedings that is to be edited or otherwise removed 

from the recording to be played to the jury at the trial diet; 

(c) consider any submissions from parties in respect of the quality of the 

recording or any requests for a transcript of any part of the recordings 

that may be of poor quality (parties may request that the clerk allow 

the recording to be viewed prior to the further hearing to assess the 

quality of the recording); 

(d) make any direction necessary to allow parties to view the final version 

of the recording subsequent to any removal of parts of the recording 

that are not to be played to the jury during the trial. 

14.  The court expects that if parties intend to make submissions on the edited version 

of the recording that is to be played to the jury at the trial, this should be intimated to 

the clerk prior to the trial diet.  

 

Introduction of recording during the trial 

 

15.  The recording of the commission proceedings will be played to the jury at the 

time in the trial the witness giving evidence to the commissioner would otherwise 

have been called to give evidence during the trial proceedings. 
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Review of Practice Note 

 

16.  This Practice Note will be kept under review, and its terms may be modified from 

time to time in light of experience. 

November 9, 2005 
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Chapter 9 
 

DOMESTIC ABUSE 
 

INTRODUCTION 
 

Definition 

9.1   ‘“Domestic abuse” is any form of physical, non-physical, or sexual abuse 

which takes place within the context of a relationship, committed either in the 

home or elsewhere.  This relationship will be between partners (married, co-

habiting or otherwise) or ex-partners’.1  The abuse may involve physical violence 

or it may involve abuse of a sexual, emotional or financial kind.  Often the victim 

of abuse is subjected to abuse of more than a single kind; and on occasions the 

abuse of a partner is accompanied by the abuse of one or more children.  While 

most domestic abuse is perpetrated by men against female partners2 or children, it 

is not unknown for it to be carried out by women.  It may also occur between 

partners of the same sex.3  In relation to abuse of children, this is defined as 

including violence, harassment, threatening conduct and any other conduct give 

rise, or likely to give rise, to physical or mental injury, fear, alarm or distress; and 

abuse of a person other than the child which affects, or might affect the child.  

Such conduct includes speech and presence in a specified area.4 

 
1 The definition agreed by the domestic violence working group of the Scottish Criminal 

Statistics Committee involving ACPO(S) (Association of Chief Police Officers in Scotland) 

nominated representatives which agreed the definition. 

2 Statistical Bulletin CrJ/2001/11: Domestic abuse recorded by the police in Scotland, 1 

January to 31 December 2000, published by the Scottish Executive, December 2001. 
3 This has been confirmed by research carried out by the Central Research Unit of the Scottish 

Executive, though that research indicates that the level of abuse against men is low: Domestic 

abuse against men in Scotland, published 4 September 2002.  
4 See s. 11 of the Children (Scotland) Act 1995 as amended by s. 24 of the Family Law 

(Scotland) Act 2006. 
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Consequences  

9.2   Quite apart from the immediate effects of physical or sexual abuse, 

domestic abuse generally can lead, particularly for women, to significant and 

wide-ranging consequences which should not be under-estimated.  Those 

consequences can include mental health problems, alcohol or drug abuse, 

homelessness, poverty and reduced employment opportunities.  It is sometimes 

maintained that a woman who is being abused has the remedy in her own hands: 

she can simply leave her abusing partner. But that ignores the fact that in some 

instances the most serious levels of violence occur when a woman leaves, or 

attempts to leave, her partner.  It also ignores the fact that an abused woman may 

simply have nowhere else to go.  She may have no family members living nearby, 

and she may not have the financial resources to set up a home of her own.  She 

may also be fearful that, if she moves somewhere else, her abusing partner will 

simply follow her and try to resume the pattern of violence.  All of the foregoing 

problems will, of course, be exacerbated where the woman is responsible for the 

children of the relationship.  A limited amount of relief is available to some 

women who wish to leave abusing partners by the provision of refuges operated 

by organisations such as Scottish Women’s Aid.  Some measures are available to 

enable a woman to remain in her own home.1  The Glasgow Domestic Abuse 

Court has the aid of ASSIST, whose workers contact alleged victims of domestic 

abuse and offer choices and advice which allow the victim to decide whether to 

return home or not. 

 
1 See further paras. 9.7 to 9.10 below.  

 

Different cultures 

9.3   It is sometimes said that ethnic minority communities provide a greater 

extended family and social community than is to be found in other parts of 

society.  This is a consideration which may be of significance in some cases.  It 

would be wrong, however, for a judge to proceed on the basis that an abused 

woman from an ethnic minority community is bound to have family and 

community support.  It would also be quite wrong for a judge to proceed on the 

basis that in some communities domestic violence and abuse are, or may be, 

culturally acceptable.  An adult or child who has been abused is entitled to the 
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full protection afforded by the law regardless of his or her ethnic or cultural 

background.  

 

DOMESTIC ABUSE IN THE COURT PROCESS 
 

Where the issue may arise 

9.4   Domestic abuse can manifest itself in the court process in various ways. It 

may be the subject of a charge or charges in criminal proceedings; it may form 

the subject-matter, or at least the background, to family proceedings; and it may 

form the subject- matter, or the background, to proceedings before a children’s 

hearing which may then progress, by one means or another, into the sheriff court 

and beyond. 

 

Points to bear in mind 

9.5 Where allegations of domestic abuse are to be explored in any kind of court 

proceedings, it will be particularly important for judges and clerks of court to bear in 

mind the strain and fear which this is likely to cause the complainer.  Careful 

arrangements should be made to keep the complainer and alleged perpetrator separate 

from each other both before and during the proceedings.  In appropriate cases, 

evidence may be given in a manner which affords some protection to the witness.1   

 
1 See special measures for vulnerable witnesses, detailed in para.10.20 below. 

 

9.6 It is not unknown, particularly in criminal proceedings, for a victim of alleged 

domestic abuse to be reluctant to give evidence in support of the charge or charges, or 

at least to seek to diminish substantially the seriousness of whatever occurred.  This 

can be irritating at times for judges and prosecutors, but there can be several reasons 

for it.  In less serious cases it is likely that the accused will have been allowed bail 

following his first appearance in court, and as a consequence he and his partner may 

have continued to cohabit during the period until the date of the trial.  In such a 

situation it is perfectly possible that they may actually have achieved something of a 

reconciliation with the result that the abused partner is unwilling to say anything that 

might result in the other being punished for what he did, possibly many months 

earlier.  An equally possible explanation for a failure by a victim to speak up in court 
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is that a history of abuse, or threats to her or her children about giving evidence, has 

left her so terrified that she fears the consequences if she speaks up against her 

abusing partner.  This is seldom likely to emerge as a certainty in the course of a trial, 

but it is a distinct possibility in many cases; and it should not therefore be assumed 

that a witness who does not give evidence supportive of a charge brought against her 

partner is simply being difficult or obstructive.  The foregoing difficulties are less 

likely to be encountered in, for example, divorce proceedings where the behaviour of 

one spouse is being founded on by the other as justifying a decree of divorce: by the 

time a divorcing spouse has taken proceedings to the stage of a proof she has usually 

reached a point where she is willing and able to give all of the evidence which may be 

required.  It should be recognised, however, that women may be further abused and 

intimidated during contact arrangements for children, and during divorce proceedings. 

 

 

PROTECTION MEASURES 
 

Spouses or partners 

9.7   In cases of violence or abuse involving a spouse or partner some temporary 

protection is provided by the Matrimonial Homes (Family Protection) (Scotland) Act 

19811 and the Civil Partnership Act 2004.  The terms of the relevant provisions in 

those Acts are fully explained and commented on elsewhere.2  Common law interdicts 

may also be appropriate in certain circumstances.  
 

1 The 1981 Act provisions were extended to cover cohabiting couples of the same sex by s.34 

of the Family Law (Scotland ) Act 2006 which amends s.18 of the Matrimonial Homes 

(Family Protection) (Scotland) Act 1981.  
2 See, for example, Clive, Husband and Wife (4th ed.), Chapter 15; Bennett, Divorce and    

Dissolution of Civil Partnership in the sheriff court (8th ed.) chapter 4. 

 

 

Protection generally 

9.8   The Protection from Abuse (Scotland) Act 2001 provides that any person1 

who is applying for, or who has obtained, an interdict for the purpose of protection 

against abuse, may have a power of arrest attached to the interdict.2  “Abuse” is 

defined for this purpose as including “violence, harassment, threatening conduct, and 
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any other conduct giving rise, or likely to give rise, to physical or mental injury, fear, 

alarm or distress”, and “conduct” is defined as including (a) speech, and (b) presence 

in a specified place or area.  To avoid difficulties which have arisen in relation to 

orders under the Protection from Harassment Act 1997 (see paragraph 9.9, below), it 

is expressly provided that “interdict” includes interim interdict.  

 
1 The protection offered by the statute is not restricted to spouses or partners. 

2 See Section 1A of the Protection from Abuse (Scotland) Act 2001 as amended by section 32 

of the Family Law (Scotland) Act 2006. 

 

Non-harassment orders 

9.9   Some further protection may be provided by the Protection from Harassment 

Act 1997.  Among other things, that Act permits the making of “non-harassment 

orders,” the breach of which is punishable with imprisonment.  There are conflicting 

decisions as to the circumstances in which non-harassment orders may, and may not, 

be made1.  A precondition for a non-harassment order is that the accused has been 

convicted of an offence involving relevant conduct on at least two occasions2.  The 

Criminal Justice (Scotland) Act 2003 amended the 1997 Act to allow a police officer 

to arrest without a warrant a person he or she reasonably believes to be in breach of a 

non-harassment order, imposed in either criminal or civil proceedings3.  
 

1 Robertson v. Vannet 1998 S.C.C.R. 668; Furber v. Furber 1999 S.C.L.R. 145, and 1152;  

Heenan v. Dillon 1999 S.C.L.R. 547; Alexandra v. Murphy 2000 S.C.L.R. 200. 
2  McGlennan v McKinnon 1998 S.L.T. 494. 
3 Section 9(3) of the Protection from Harassment Act 1997 as inserted by s. 49 the Criminal 

Justice (Scotland) Act 2003.  

 

Children  

9.10   Children who are the victims of alleged abuse may be afforded protection 

under the children’s hearing system.  On a temporary, or emergency, basis the courts 

have power under the Children (Scotland) Act 1995 to make certain interim orders in 

order to provide protection.  These include, under section 57, child protection orders, 

and, under sections 76 to 80, exclusion orders.1  Furthermore, when making any court 

orders relating to parental responsibilities, the court must have regard to - 
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(a) the need to protect the child from any abuse or the risk of abuse which 

affects, or might affect the child; 

(b) the effect such abuse, or the risk of such abuse, might have on the child; 

(c) the ability of a person (who has carried out abuse which affects or might 

affect the child; or who might carry out such abuse) to care for, or otherwise 

meet the needs of, the child, and 

(d) the effect any abuse, or the risk of any abuse, might have on the carrying 

out of responsibilities in connection with the welfare of the child by a person 

who has (or would – under a court order – have) these responsibilities2. 

 
1 These orders are fully described in, for example, Norrie, Children (Scotland) Act 1995, 

revised edition, Greens Annotated Acts 1998; Wilkinson and Norrie, Parent and Child, 2nd ed. 
2 See s. 11 (7A-E) of the Children (Scotland) Act 1995 as amended by s. 24 of the Family Law 

(Scotland) Act 2006. 

 

 

CHILDREN INDIRECTLY AFFECTED BY DOMESTIC ABUSE 
 

 

Residence and contact 

9.11 Difficult questions may arise in cases where one parent alleges that she has 

been abused by the other parent, and the judge has to determine residence or contact 

where it is not alleged that there has been any direct abuse against the child or 

children themselves.  Consideration should be given to the effect on a child of 

witnessing abuse of one parent by the other parent.  Also one parent may use contact 

to abuse the other parent further, and may try to involve the child in that abuse.  Very 

often questions of residence or contact arise at an early stage before there has been 

any opportunity to explore in evidence the existence, or absence, of inter-parental 

abuse.  It is virtually impossible to offer any general guidance in such cases, as so 

much will inevitably turn on the particular facts and circumstances.  A full and 

interesting discussion of the general issues can be found in an English authority Re L 

(a child).1  
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1 [2001] Fam. 260; [2000] 4 All E.R. 609. See also para 9.10 above and the reference to s.11 

(7A-E) of the Children (Scotland) Act 1995 as amended by s.24 of the Family Law (Scotland) 

Act 2006, where the court is required to take this information into account when making 

orders affecting a child’s residence and contact. 
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Chapter 10 
 

INTIMIDATED AND OTHER VULNERABLE 

WITNESSES 
 

INTRODUCTION 
 

Vulnerability 

10.1   Many witnesses are apprehensive about giving evidence in court, whether in a 

civil or a criminal case.1  Some witnesses are more vulnerable and more apprehensive 

than others.  The degree of vulnerability may relate to a variety of factors, including 

personal characteristics2, personal circumstances3, and the nature of the dispute or 

offence.4  The term ‘vulnerable witness’ includes children and persons over 16 where 

there is a significant risk that the quality of their evidence will be diminished by 

reason of their mental disorder or fear and distress in connection with giving evidence 

at the trial.5 
 
1 See, for example observations in Towards a Just Conclusion, published by the Scottish 

Office in 1998: “While witnesses may be reluctant to come forward because they are 

apprehensive of involvement in the whole criminal justice process, from investigation to trial, 

it is the trial itself which causes most apprehension.  This is true for almost any witness:  even 

experienced police officers find it daunting to give evidence.  Particularly daunting is the 

prospect of an active and persistent cross-examination by the defence.  The high standard of 

proof, which is required to obtain a criminal conviction, means that witnesses for the 

prosecution may be subjected to cross examination designed to test the credibility of their 

evidence.”  Scotland must comply with the EU Framework Decision on the Standing of 

Victims in Criminal Procedure:  for details, see Victims in the Criminal Justice System 

published by the Scottish Executive in November 2002 

(http://www.scotland.gov.uk/library5/justice/vcjs-00.asp). See also Scottish Executive 

guidance pack for Vulnerable Witnesses published in 2005 

(http://www.scotland.gov.uk/Publications/2006/03/31093410/10). 
2 Such as disability, or age:  see Chapters 7 (Persons with disabilities) and 8 (Children). 
3 Arising, for example, from a relationship with a witness or an accused: see inter alia Chapter 

9 (Domestic abuse). 
4 Victims of assault or sexual crime are often traumatised, and find it very difficult to give 

evidence in court in the presence of the accused: see Chapter 11 (Victims of sexual crime). 
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5  See section 271 of the Criminal Procedure (Scotland) Act 1995 as substituted by section 1 of 

the Vulnerable Witnesses (Scotland) Act 2004. 

 

10.2   Chapters 7, 8, 9, and 11 of this Bench Book focus on persons with disabilities, 

children, domestic abuse, and victims of sexual crime.  This chapter is concerned with 

apprehensive witnesses in general, and with intimidated witnesses.1  A final section, 

relevant only in criminal trials, outlines alternative ways of leading evidence from 

vulnerable persons and persons unfit to give evidence in court in the normal way.2 

 
1 An intimidated witness has been defined as someone who “as a result of actual intimidation, 

or a perceived threat of intimidation, may be in genuine fear of going to court to give 

evidence”:  Towards a Just Conclusion, Scottish Office, 1998. 
2 Television link (CCTV), screens, evidence on commission, and the use of prior statements, 

are methods available in criminal proceedings. 

 

10.3   In criminal cases, the concept of a “vulnerable person” has been statutorily 

defined in the context of applications for evidence on commission, for the use of 

CCTV or screens, or the use of a supporter.1  In particular, “vulnerable person” 

includes a person of or over the age of 16 years where there is a significant risk that 

the quality of evidence to be given by the person will be diminished by mental 

disorder or fear or distress in connection with giving evidence at the trial.2  The court 

also has a common law power to protect any vulnerable witness who would be placed 

at a disadvantage by having to give evidence in the normal way.3  In particular, the 

court has power at common law to permit such a witness to give evidence from 

behind a screen.4 
 
1 See paras. 10.16 et seq. below and section 271C and H of the 1995 Act as substituted by 

section 1 of the 2005 Act. 
2 See section 271(1) of the Criminal Procedure (Scotland) Act 1995 as substituted by section 1 

of the Vulnerable Witnesses (Scotland) Act 2004. 
3 At common law, there is no restrictive definition of “vulnerable witness”.  The Court of 

Criminal Appeal has recognised that “persons who are vulnerable to attack, or fear of attack, 

or intimidation arising out of their giving evidence” may properly be regarded as “vulnerable 

witnesses”: see Hampson v H.M. Advocate, 2003 SCCR 13, at para. [7]. 
4 Hampson v H.M. Advocate, above, at para. [8] (where a vulnerable and anxious woman aged 

29, terrified of being exposed to the gaze of the three men accused of ravishing her, was 

permitted to give her evidence from behind a screen); Smith v H.M. Advocate 2000 S.C.C.R. 
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910 (where undercover police officers were permitted to give their evidence without revealing 

their true identities and while remaining concealed from the public and the press by screens).  

 

 

 

THE IMPORTANCE OF INFORMATION, SUPPORT, AND ENVIRONMENT 
 

Information 

10.4   The stress and feelings of disempowerment experienced by a witness waiting 

to give evidence cannot be overemphasised.  A witness obliged to attend a strange 

building, and to sit for long periods without contact or information, is unlikely to react 

well.  The quality of the evidence ultimately given, and the attention paid to the case, 

may be adversely affected.  It is important, therefore, that a witness be given regular 

information about his or her appearance in court.1  Witnesses appreciate being told 

how long they are likely to have to wait, and when they are likely to be called to give 

evidence.  They also appreciate being told about matters which may seem routine to 

court staff, but which are of the utmost importance to the witness – for example, that 

the trial has been delayed and the reason for the delay, or that the accused has pled 

guilty.  In the latter case, witnesses may appreciate an opportunity to be in court when 

the plea is tendered and dealt with.  Follow-up information for victims of crime is 

equally important.2  Whilst much of the responsibility for providing information lies 

with others3, judges should never assume that witnesses fully understand the judicial 

process, or their rôle in it.  In court, judges should try wherever possible to ensure that 

witnesses are made aware of what is happening, for example, if an adjournment is 

required.  Judges may also have opportunities to remind court staff and administrative 

staff about the need to give witnesses information, for example, by checking with the 

clerk of court that information about a delay has been communicated to waiting 

witnesses.  Wherever possible, judges should encourage court and administrative staff 

to liaise with agencies who can assist witnesses, such as the Witness Service4, and  

Victim Information and Advice.5   
 
1 It is doubly important in the case of an intimidated or vulnerable witness, or a complainer in 

a case: see generally “Scottish Strategy for Victims”, Scottish Executive, 2001. 
2 The Crown Office and Procurator Fiscal Service has established a Victim Information and 

Advice service based in area fiscals offices throughout Scotland: see para. 10.8 below.  
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3 For example, the Scottish Court Service is conscious of the need to keep the public well-

informed.  An ever-increasing number of information leaflets are available in Citizens Advice 

Bureaux, lawyers’ offices, agencies such as Victim Support and Women’s Aid, court waiting 

rooms and public areas, and from the Crown Office and Procurator Fiscal Service. 
4 See para. 10.7, below. 
5 See para. 10.8, below. 

 

Support 

10.5   Many witnesses have sources of support, and are accompanied to court by 

family or friends.  Others have little support.  Again, while such lack of support is 

largely beyond the responsibility of the judge, it is useful if members of the judiciary 

familiarise themselves with the rôle and function of court social workers, Victim 

Support, Witness Service, and other specialist agencies such as Women's Aid, and 

Rape Crisis.  All have a valuable contribution to make. 

 

Presence of support figure in court 

10.6   Before granting any request that a relative or social worker or other support 

person be permitted to sit near the witness while he or she is giving evidence, it is 

suggested that (a) the views of other parties should be ascertained; (b) confirmation 

should be obtained that the support person is not to be a witness in the case; (c) a 

seating arrangement should be made such that the support person is sufficiently close 

to the witness, but does not interfere – either physically or verbally – with the 

evidence; (d) the support person should be warned by the court not to prompt or seek 

to influence the witness in any way.1  A vulnerable witness application should be 

made to the court by the party intending to call an adult witness thought to be 

vulnerable.  The application should include the special measures sought to facilitate 

the witness giving evidence.2 
 
1 In McGinley v H.M. Advocate, 2001 S.C.C.R. 47, where an adult complainer in a case 

involving alleged sexual abuse requested the presence of her boyfriend as a support person, it 

was held necessary for the sheriff to give directions stressing the limited role of the support 

person, and warning him not to interfere with the witness’s answers. 
2  See section 271C of the 1995 Act as substituted by section 1 of the 2004 Act. 
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The Witness Service 

10.7   Following pilot projects in Ayr, Hamilton and Kirkcaldy sheriff courts, the 

Witness Service is now available in every sheriff court.  Co-ordinators have been 

appointed in eleven “core courts” and they are responsible for running the Witness 

Service in that court and others in the associated cluster.  The service is provided by 

trained volunteers.  The Witness Service provides practical and emotional support to 

witnesses attending court for criminal trials.  The Service will, however, provide 

support to witnesses in civil cases if asked.  The Witness Service offers a variety of 

services including: 

• pre-trial courtroom visits; 

• information about court etiquette, procedures, and personnel; 

• emotional support regarding any anxieties the court appearance may induce; 

• arrangements for waiting accommodation if there are concerns regarding contact 

with certain persons (such as associates of an accused); 

• practical advice on issues such as parking, expenses etc.; 

• an assessment of the witness’s needs following the case, including referral to other 

agencies as required.     

 

Victim Information and Advice 

10.8   Victim Information and Advice (VIA) is the dedicated victim information and 

advice service within the Crown Office and Procurator Fiscal Service.  Offices have 

been established throughout Scotland in area procurator fiscal offices.  VIA aims to 

provide general information about the criminal justice process, and to keep 

individuals informed about the progress of the case that affects them.  It also advises 

on and facilitates referrals to other agencies for specialist support and counselling as 

required.  Specially trained staff from a variety of related backgrounds, ranging from 

social workers to ex-police officers, ensure that a well-informed, sensitive and 

individual approach is taken with victims.  VIA provides information only on cases 

reported to the procurator fiscal.  VIA works closely with other statutory agencies (for 

example, the police and the Scottish Court Service) and also with voluntary 

organisations (such as the Witness Service, Women’s Aid and Victim Support 

Scotland).  The service is provided to individual victims or to groups of victims.  VIA 

currently deals with the following categories: 
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• Victims in all serious cases, where the nature of the charge(s) is indicative of 

solemn proceedings;  

• The next of kin in cases involving deaths where criminal proceedings are possible 

or where a fatal accident inquiry is to be held;  

• The next of kin in any case where they have been invited by the procurator fiscal 

to discuss the circumstances of the death;  

• Victims in cases of domestic abuse;  

• Victims in cases with a racial aggravation and cases where it is known to the 

procurator fiscal that the victim perceives the offence to be racially motivated;  

• Cases involving child witnesses;  

• Victims in cases involving sexual offences; 

• Any other victim, next of kin or witness where the procurator fiscal and the VIA 

officer agree that because of particular vulnerability the provision of services 

would be beneficial. 

 

Environment  

10.9   There is increasing recognition that physical environment is important to those 

who become involved in the justice system.  Witnesses, jurors, and other members of 

the public often have to spend time in a court building, either actively involved in a 

case, or simply waiting.  The Scottish Court Service is taking steps to modernise 

buildings and improve facilities, thus providing suitable environments.  Many 

agencies offer pre-court visits to enable witnesses to familiarise themselves with the 

court and its facilities.1 
 

1 For example, the Witness Service.   

 

 

INTIMIDATED WITNESSES 
 

Security arrangements  

10.10   The police force is the most likely agency to become aware that a witness is 

facing or is likely to face intimidation prior to, during, or after a court appearance.  It 

is important therefore that there is good communication between police, prosecution, 

and court services, so that relevant information regarding a witness’s needs is made 
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available as early as possible to ensure effective planning.  An intimidated witness 

may have to wait in a separate witness room, or be escorted to or from the court 

building (using a side or back entrance), or the witness may require additional security 

both outside and inside the court building, and possibly in the court itself.  

Arrangements such as special transport, police protection, and witness protection 

schemes, will not necessarily come to the notice of the judge.  Nevertheless judges 

should ascertain what procedures are available in their court building for the 

protection of intimidated witnesses or jurors.  Further, as outlined below, a judge 

should be alert to intimidating or threatening presences in court. 

 

Disclosure of a witness’s personal details 

10.11   Witnesses, and particularly witnesses who fear reprisals after giving evidence, 

are likely to be very concerned about having to state in open court personal details 

such as their home address, place of work, or school.  Ideally, such fears should have 

been elicited, noted, and acted upon during preparation for the trial, and the questioner 

should, as a result, ask appropriately modified questions.  For example, in criminal 

trials, a prosecutor may ask a witness if the witness’s address for the purposes of the 

trial is “care of [the local police]”; or the witness might be asked to write an address 

on a piece of paper, which is then handed up to the judge.  Nevertheless there may be 

cases where pre-trial preparation has failed to identify a witness’s fears.  Judges 

should therefore be alert for signs of distress or discomfort on the part of a witness 

when being asked about personal details.  If necessary, the judge should intervene.  In 

many cases, the easiest solution is to have the information be written on a piece of 

paper which is handed to the judge. 

 

Removal of certain persons from court 

10.12   A judge has certain powers to clear the court.1  Where a child is called as a 

witness in any proceedings relating to conduct relating to decency or morality, the 

court may direct that anyone other than members or officers of court, parties and their 

counsel or solicitors, persons otherwise directly concerned in the case and bona fide 

journalists be excluded from the court during the child’s evidence.  Generally, if it 

becomes clear that persons in court appear to be acting in a threatening, intimidating 

or distracting manner with a view to influencing witnesses or jurors, a judge may 

consider it appropriate to instruct court staff to have those persons removed.  Matters 
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may be more difficult where the mere presence of a person or persons, without any 

overt behaviour, appears to be affecting a witness.  The over-riding principle is that a 

judge is responsible for ensuring that a case proceeds without threatening or 

intimidating behaviour on the part of anyone in court.  A judge should therefore be 

ready to take appropriate steps where necessary. 
 
1 See, for example, Chapter 8 (Children), para. 8.40 et seq. and HM Advocate v Mola 2007 

SCCR 124. 

 

Removal of an accused who misconducts himself or herself 

10.13   If an accused person so misconducts himself or herself during the course of 

the trial that the court forms the view that a proper trial cannot take place unless the 

accused is removed, the court may order that he or she is removed from the court for 

so long as that conduct makes it necessary, and that the trial proceed in the accused’s 

absence.  If the accused is not legally represented, the court must appoint counsel or a 

solicitor to represent his or her interests during such an absence.1 

 
1 Solemn proceedings: s. 92(2) of the Criminal Procedure (Scotland) Act 1995; summary 

proceedings: s. 153(2) of the 1995 Act. 

 

Prevaricating witness, or intimidated, or both:  range of approaches 

10.14   There may, from time to time, be circumstances where a judge considers it 

necessary to adopt a fairly stern approach with a reluctant witness.1  It may be 

necessary to take certain steps, such as refusing to release the witness from his or her 

citation.  It is thought to be best practice to delivery any warning about the possible 

consequences of perjury or prevarication outwith the presence of a jury.2  Such a 

precaution avoids giving the jury what may appear to be an insight into the judge’s 

assessment of the witness’s credibility and, or, reliability.  It also avoids the 

possibility that the jury might be inappropriately influenced simply as a consequence 

of the judge's manner towards the witness.  In other situations, however, where a 

witness appears not to be simply prevaricating, but appears to have been intimidated 

or to have been seriously affected by a crime, it may be appropriate to try to find ways 

in which the witness may be set more at ease.3  The extent to which a judge may 

personally intervene and offer reassurance is a difficult area.4   
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1 See Sheriff Court Criminal Bench Book, Chapter 8 (Contempt of court).  See also 

McNeilage, Petitioner, 1999 S.C.C.R. 471 (witness changing evidence as it suited him, 

avoiding answering questions, and making gratuitously adverse comments about the 

complainer:  held that the general idea conveyed by the term “prevarication” was of a manifest 

unwillingness candidly to tell the whole truth, fencing with questions in such a manner as to 

show reluctance to disclose the truth, and a disposition to conceal or withhold the truth;  and 

sentence of three months imprisonment for contempt of court confirmed). 
2 See Hutchison v. HM Advocate, 1994 S.L.T 233. 
3 Quaere whether such an approach might have been  more appropriate in the circumstances 

outlined in Logan v. McGlennan, 1999 S.C.C.R. 585 (female witness intimidated by the 

accused on her way to court, giving two inconsistent stories in the witness box, and then 

fainting in the witness box). 
4 See two reported cases involving children: Black v. Ruxton, 1998 S.C.C.R. 440; McKie v. 

H.M. Advocate, 1997 S.L.T. 1018; 1997 S.C.C.R. 30: for further details relating to these cases, 

see Chapter 8 (Children) para. 8.39.  

 

 

CCTV, SCREENS, EVIDENCE ON COMMISSION, AND PRIOR STATEMENTS 
 

Common law powers:  screens 

10.15 “In addition to the statutory powers mentioned above, the court has power at 

common law to protect any vulnerable witness who would be placed at an unfair 

disadvantage by having to give evidence in the normal way.1  In particular, the court 

has power to permit such a witness to give evidence from behind a screen.2  Unlike 

the statutory provisions (see paragraphs 10.16 et seq. below), there is at common law 

no restrictive definition of “vulnerable witness”.  As Lord Justice General Cullen 

observed in Hampson v. H.M. Advocate3 “[I]t is well recognised that there are 

witnesses who would be placed at an unfair disadvantage by the normal procedure, 

and on that account are regarded as vulnerable and in need of special measures to 

protect them.  Such witnesses may normally be found within one or more of the 

following groups of person, namely, first, children; secondly, persons whose ability to 

hear, see or communicate is impaired, or who have a problem with their health, 

whether physical or mental; and thirdly, persons who are vulnerable to attack, or fear 

of attach, or intimidation arising out of their giving evidence.   
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We have said “within” such a group or groups, since whether an individual witness 

should be given such protection depends on, inter alia, the degree of his or her 

vulnerability…There may be circumstances in which, however exceptionally, a 

witness may be entitled to give evidence anonymously and behind screens for reasons 

related to his safety”.4  

 
1. Hampson v HM Advocate, 2003 S.C.C.R 13. 
2 Hampson, above, at para. [8].  In that case a vulnerable and anxious woman aged 29, terrified 

of being exposed to the gaze and view of the three men accused of ravishing her, was 

permitted to give her evidence from behind a screen. 
3 Hampson, above, at para. [7]. 
4 Smith v H.M. Advocate, 2000 S.C.C.R. 910 (in which undercover police officers were 

permitted to give their evidence without revealing their true identities and while concealed 

from the public and the press by screens). 

 

A television link (CCTV) or screens in criminal proceedings:  section 271(5) and 

(6) 

10.16 Statutory provisions permit the use of CCTV or screens when taking the 

evidence of a “vulnerable witness”, as defined by section 271 of the Criminal 

Procedure (Scotland) Act 1995 (as substituted by section 1 of the Vulnerable 

Witnesses (Scotland) Act 2004).1  Section 271C provides that an application may be 

made in criminal proceedings to the High Court of Justiciary, or the sheriff court, to 

authorise inter alia the use of CCTV or screens for such a witness.  The court may 

grant such an application on cause shown, having regard in particular to (a) the 

possible effect on the witness if required to give evidence in the normal way; (b) 

whether it is likely that the witness would be better able to give evidence if such an 

application were granted; and (c) the general circumstances of the case.2  Section 271 

permits the court to take into account the nature and circumstances of the alleged 

offence to which the proceedings relate, the nature of the evidence which the person is 

likely to give, the relationship (if any) between the person and the accused, and the 

person's age and maturity.  That list is not, however, exhaustive, and the court may 

have regard to any factor which appears relevant in a particular case.  Where a live 

television link is to be used in proceedings in a sheriff court, but that court lacks 

accommodation or equipment necessary for the purpose of receiving such a link, the 

sheriff may by order transfer the proceedings to any other sheriff court in the same 
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sheriffdom which has such accommodation or equipment available: section 271J.  

Further details about CCTV and screens applications, including methods of 

identifying the accused, and judicial control of the CCTV equipment, are contained in 

Chapter 8 (Children), paragraph 8.8 et seq. 
 

1 “vulnerable person” means – 

(a) any child; 

(b) any person of or over the age of 16 years – 

(i) who is subject to an order made in consequence of a finding of a court in 

any part of the  United Kingdom that he is suffering from mental disorder 

within the meaning of section 1(2) of the Mental Health (Scotland) Act 

1984, section 1(2) of the Mental Health Act 1983, or Article 3(1) of the 

Mental Health (Northern Ireland) Order 1986 (application of enactment); or 

(ii) who is subject to a transfer direction under section 71(1) of the 1984 Act, 

section 47 of the 1983 Act, or Article 53 of the 1986 order (transfer 

directions); or 

(iii) who otherwise appears to the court to suffer from significant impairment of 

intelligence and social functioning.” 
2 1995 Act, s. 271(2)(a) – (f). 

 

Evidence on commission in criminal proceedings:  section 271I 

10.17 Section 271I of the Criminal Procedure (Scotland) Act 1995 provides that in 

an application may be made in criminal proceedings to the High Court of Justiciary 

or the sheriff court to have a vulnerable person’s evidence taken on commission, 

rather than in court.  The commissioner must be a High Court judge in High Court 

proceedings or a sheriff in any other proceedings.1  The prerequisites and 

considerations for evidence to be taken on commission are the same as for a CCTV 

link or screens application.2  Proceedings before a commissioner appointed shall, if 

the court so directed when authorising such proceedings, take place by means of a 

live television link between the place where the commissioner is taking, and the 

place from which the witness is giving, evidence.  Proceedings before a 

commissioner must be recorded by video recorder.  An accused must not, except by 

leave of the court on special cause shown, be present in the room where such 

proceedings are taking place; or if such proceedings are taking place by means of a 

live television link, in the same room as the witness, but is entitled by such means as 

seem suitable to the court to watch and hear the proceedings.  The recording of the 
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proceedings is received in evidence without being sworn to by witnesses.  The 

commission may be held at the witness’s home or some other suitable venue.  The 

witness is sworn, examined, cross-examined, and re-examined, as necessary.  The 

methods of identifying the accused when evidence is taken on commission are 

summarised in Chapter 8 (Children), paragraphs 8.23 and 8.24. 

 
1 See section 271I(8) inserted by the Criminal Proceedings etc (Reform) (Scotland) Act 2007. 
2 See section 271C and 271H of the 1995 Act and paragraph 10.16, above. 

 

Use of a prior statement in criminal proceedings: sections 259, 260 and 271M 

10.18 Section 271M applies where the special measure to be used in respect of a 

vulnerable witness is giving evidence in chief in the form of a prior statement.  Prior 

statements can be used as the witness’s evidence in chief in whole or part.  Section 

271M provides that a statement by a vulnerable witness lodged in evidence is 

admissible as, or as part of, the witness’s evidence in chief, without the witness being 

requested to adopt or otherwise speak to it.  Section 260, which concerns the 

admissibility of prior statements, applies to such a statement.1  In terms of section 259 

of the Criminal Procedure (Scotland) Act 1995, “evidence of a statement made by a 

person otherwise than while giving oral evidence in court in criminal proceedings 

shall be admissible in those proceedings as evidence of any matter contained in the 

statement where the judge is satisfied [inter alia] that the person who made the 

statement is…by reason of his bodily or mental condition, unfit or unable to give 

evidence in any competent manner”.  Such a statement is also admissible where the 

person who gave the statement “is called as a witness and either – (i) refuses to take 

the oath or affirmation, or (ii) having been sworn as a witness and directed by the 

judge to give evidence in connection with the subject matter of the statement, refuses 

to do so”.  This innovative statutory provision should be sparingly used, bearing in 

mind the lack of opportunity to cross-examine or otherwise test the evidence.2 
 
1 See para.10.19 below. 
2 See observations in MacDonald v. H.M. Advocate, 1999 S.C.C.R. 146, where the accused 

was charged with shameless indecency, and three 8-year-old witnesses became distressed and 

refused to answer questions.  The Appeal Court commented on the innovative nature of 

section 259, and emphasised that, prior to resorting to a statement alone in terms of section 

259, the witness must firstly be directed to answer the questions, and secondly, asked whether 
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he or she had made a previous statement.  Then the terms of the statement should be put to the 

witness.  Professor Gordon in his commentary observes, at p. 151, that section 259 raises 

concerns about the untested nature of the statement and also the fact that a single witness 

might be regarded as sufficient to prove the statement. 

 

10.19 Under section 260 of the Criminal Procedure (Scotland) Act 1995, a prior 

statement, which would not otherwise be admissible as evidence, made by a witness is 

admissible as evidence of any matter stated in it of which direct oral evidence by him 

would be admissible if given in the course of those proceedings.  The statement is not 

admissible unless- 

(a) the statement is contained in a document; 

(b) the witness, in the course of his evidence, indicates that the statement 

was made by him and that he adopts it as his evidence; and 

(c) at the time the statement was made, the person who made it would 

have been a competent witness in the proceedings. 

The restrictions on admissibility noted above do not apply to a precognition on oath or 

a statement made in other civil or criminal proceedings in the UK or elsewhere1.  The 

admissibility of prior statements under section 260 of the 1995 Act does not apply to a 

prior statement by an accused person2.  

 
1 1995 Act section 260(4). 
2 1995 Act section 261(1). 

 

 

SPECIAL MEASURES IN CIVIL PROCEEDINGS 

 

10.20   Civil proceedings1 are governed by sections 11 to 23 (Part 2) of the 

Vulnerable Witnesses (Scotland) Act 2004.  An adult qualifies as a “vulnerable 

witness” if: 

 “….there is a significant risk that the quality of the evidence to be given by the 

person will be diminished by reason of -  

(i) mental disorder (within the meaning of section 328 of the Mental 

Health (Care and Treatment) (Scotland) Act 2003 (asp13), or 

(ii) fear or distress in connection with giving evidence in the 

proceedings.”2 
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The party citing or intending to cite the witness should make a vulnerable witness 

application3.  The court, when considering whether or not a person is a vulnerable 

witness, must take into account: 

          “(a) the nature and circumstances of the alleged matter to which the 

proceedings relate, 

 (b) the nature of the evidence which the person is likely to give, 

 (c) the relationship (if any) between the person and any party to the 

proceedings, 

 (d) the person’s age and maturity, 

 (e) any behaviour towards the person on the part of -  

  (i) any party to the proceedings, 

  (ii) members of the family or associates of any such party, 

 (iii) any other person who is likely to be a party to the proceedings or a   

witness in the proceedings, and 

(f) such other matters, including –  

       (i) the social and cultural background and ethnic origins of the person, 

        (ii) the person’s sexual orientation, 

                   (iii) the domestic and employment circumstances of the person, 

        (iv) any religious beliefs or political opinions of the person, and  

(v) any physical disability or other physical impairment which the person 

has, as appears to the court to be relevant.”4 

When assessing what special measure(s) might be appropriate, the court must have 

regard to (i) the best interests of the witness (taking into account any views expressed 

by the witness5); (ii) the possible effect on the witness if required to give evidence 

without the benefit of any special measure: and (iii) whether it is likely that the 

witness would be better able to give evidence with the benefit of a special measure6. 

The provisions also apply to an adult who is a party to the civil litigation7. 

 
1 “Civil proceedings” include civil proceedings in the Court of Session and the sheriff court, 

fatal accident inquiries, and applications to the sheriff court under Part II of the Children 

(Scotland) Act 1995. 
2 Section 11(1) of the 2004 Act. 
3 Section 12(6) In the Court of Session, rules setting out appropriate forms and procedures 

came into effect on 1 November 2007 (Ch.35A, SSI 2007/650).  For example, when 

considering a vulnerable witness application, the court may make an order without holding a 
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hearing; or may require further information from any of the parties;  or may fix a date for a 

hearing of the application;  rule 35A.5(1). 
4 Section 11(2). 
5 Section 15(2). 
6 Section 12(7). 
7 Section 16. 

 

10.21   If satisfied that the adult witness is vulnerable and that it would be appropriate 

to grant a special measure, the court may, in terms of section 12(6), make an order 

authorising a special measure, such as evidence on commission, CCTV, screens, or a 

supporter1.  The arrangements may be reviewed at any stage in the proceedings2.  An 

order authorising a special measure may be revoked only if the court is satisfied that: 

“(a) the witness has expressed a wish to give or, as the case may be, continue 

to give evidence without the benefit of any special measure and that it is 

appropriate for the witness so to give evidence, or 

(b) that -  

(i) the use, or continued use, of the special measure for the purposes of 

taking the witness’s evidence would give rise to a significant risk of 

prejudice to the fairness of the proceedings or otherwise to the interests 

of justice, and  

(ii) that risk significantly outweighs any risk of prejudice to the 

interests of the witness if the order is made.”3 
 

1 Sections 12(6) and 18 to 22 of the 2004 Act. 
2 Section 13 
3. Section 13(4) 
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Chapter 11 
 

VICTIMS OF SEXUAL CRIME 
 

GENERAL 
 

Introduction 

11.1   Victims of sexual crime are often traumatised, and find it difficult to give 

evidence in court.  Research suggests that the court appearance may be as distressing 

and disempowering as the original crime.1  Some of the measures noted below may 

assist in diminishing apprehension and upset.2    

 
1 Sometimes referred to as “secondary victimisation”: see Redressing the Balance, Scottish 

Executive, 2000. 
2 Scotland must comply with the EU Framework Decision on the Standing of Victims in 

Criminal Procedure: for details, see Victims in the Criminal Justice System published by the 

Scottish Executive in November 2002. (http://www.scotland.gov.uk/library5/justice/vcjs-

00.asp). 

 

Information for victims 

11.2   While it is important that any witness be given information about his or her 

appearance in court, it is doubly important that a complainer in a case involving 

allegations of sexual crime be given as much information as possible, as regularly as 

possible.  Information to be communicated includes whether or not an accused is to be 

prosecuted, when and where a trial is likely to take place, when a complainer is likely 

to be called to give evidence, and ultimately the outcome of the trial.  If a trial is 

postponed, or if there is to be a re-trial, a full explanation should be given to the 

complainer.  If a plea of guilty is to be tendered, the victim of the crime may wish to 

be present in court to hear the plea dealt with.  While much of the responsibility for 

providing information lies with others, judges should be aware of the problems facing 

victims, and also of the type of agency able to assist.1  Further, judges should try 

wherever possible to ensure that a complainer is made aware of what is happening.  

For example, before administering the oath, a judge might wish to explain to a 
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complainer that the court has been cleared of everyone except those with official 

business.2 
 
1 Victim Information and Advice unit of the Crown Office and Procurator Fiscal Service 

(COPFS) provide this type of information to victims of sexual: see para. 10.8, above.  Victim 

Support Scotland, Rape Crisis Network and Scottish Women’s Aid are other organisations 

which will be able to assist. 
2 See para. 11.5, below. 

 

Familiarisation with court and court procedures 

11.3   A complainer may benefit from a pre-trial visit to court premises before the 

case begins.  Such visits are normally arranged by the prosecution, but a welcome 

development in this context is the Witness Service, which offers visits, general 

guidance and assistance.1 

 
1 See para. 10.7, above. 

 

REPRESENTATION FOR AN ACCUSED PERSON 
 

Compulsory representation for an accused charged with certain sexual offences 

11.4   The Sexual Offences (Procedure and Evidence) (Scotland) Act 2002 inserts 

section 288C(1) in the Criminal Procedure (Scotland) Act 1995, prohibiting an 

accused person charged with certain sexual offences1 from conducting his or her 

defence in person at the trial.  Where an accused does not have a solicitor, section 

288D2 of the 1995 Act provides machinery for the court to appoint a solicitor, who 

must act in the best interests of the accused.  The solicitor has power to instruct 

counsel.  Section 4 of the 2002 Act amends section 291 of the 1995 Act to prevent a 

person accused of a sexual offence from precognoscing the complainer on oath.  The 

2002 Act reflects a realisation that an accused person without legal representation 

may abuse the right to cross-examine the victim.3 

 
1 See ss. 288C(2) and (4) of the 1995 Act, inserted by s. 1 of the Sexual Offences (Procedure 

and Evidence) (Scotland) Act 2002.  
2 Inserted by s. 2 of the 2002 Act.  
3 See Redressing the Balance, Scottish Executive, 2000. 
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ARRANGEMENTS IN COURT 

 
Clearing the court 

11.5   In terms of section 92(3) of the Criminal Procedure (Scotland) Act 1995, 

“[f]rom the commencement of the leading of evidence in a trial for rape or the like the 

judge may, if he thinks fit, cause all persons other than the accused and counsel and 

solicitors to be removed from the court-room”.1  It is standard practice to clear a court 

where a complainer is about to give evidence about rape, assault with intent to rape, 

assault with intent to ravish, indecent assault, public indecency, incest, sodomy, and 

other sexual offences (including attempts at these offences).  When the complainer 

comes into court, a judge should, before administering the oath or affirmation, advise 

the complainer that the court has been cleared of everybody except those with official 

business.  As responsible members of the press are not normally excluded, it may be 

appropriate also to advise the complainer that the press, if reporting the case, are 

unable to report the complainer’s name, or to identify him or her in any way.   
 
1 Note that where a child is called as a witness in any proceedings in relation to an offence 

against, or any conduct contrary to, decency or morality, the court has the additional power in 

terms of s. 50(3) of the Criminal Procedure  (Scotland) Act 1995 to direct that all persons 

other than members or officers of the court, parties to the case, their counsel or solicitors or 

persons otherwise directly concerned in the case, and bona fide representatives of the press, 

should be excluded from court during the taking of the evidence from the child:  see Chapter 8 

(Children), para. 8.40 et seq. 

 

Presence of support figure 

11.6   Before granting any request that a relative or social worker or other support 

person be permitted to sit near the witness, it is suggested that:  

• the court ascertains the relationship between the witness and the support 

person;  

• the views of other parties should be ascertained;   

• confirmation should be obtained that the support person is not to be a witness 

in the case;   
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• a seating arrangement should be made such that the support person is 

sufficiently close to the witness, but does not interfere – either physically or 

verbally – with the witness’s evidence;   

• the support person should if necessary be warned by the court not to prompt or 

seek to influence the witness in any way1. 

 
1 See, for example, McGinley v. H.M. Advocate, 2001 S.C.C.R. 47, where an adult 

complainer in a case involving alleged sexual abuse requested the presence of her boyfriend 

as a support person:  it was held necessary for the sheriff to give directions stressing the 

limited role of the support person, and to warn him not to interfere with the witness’s 

answers. 

 

Removal of an accused who misconducts himself 

11.7   If an accused so misconducts himself during the course of the trial that the 

court forms the view that a proper trial cannot take place unless the accused is 

removed, the court may order that he or she is removed from the court for so long as 

that conduct makes it necessary, and that the trial proceed in the accused’s absence.1  

If the accused is not legally represented, the court must appoint counsel or a solicitor 

to represent his or her interests during such an absence. 
 
1 Solemn proceedings: s. 92(1) of the Criminal Procedure (Scotland) Act 1995; summary 

proceedings: s. 153(2) of the 1995 Act. 

 

Distress during evidence 

11.8   Apart from the statutory provisions in sections 274 and 275 of the Criminal 

Procedure (Scotland) Act 1995, the extent to which a judge may intervene or offer 

reassurance to a distressed witness is a difficult and often contentious area1.  
 
1 Black v Ruxton, 1998 S.C.C.R. 3440 (summary trial: sheriff advising a distressed child 

witness when she returned to court that he was there to protect her and would stop the defence 

solicitor asking any distressing questions); McKie v H.M. Advocate, 1997 S.L.T. 1018; 1997 

S.C.C.R. 30 (jury trial:  sheriff comforting a tearful 9-year-old witness).  For further details of 

these cases, see Chapter 8 (Children), para. 8.51 footnote 2. 
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TELEVISION LINK (CCTV), SCREENS, EVIDENCE ON COMMISSION, 

PRIOR STATEMENTS 
 

Common law powers:  screens 

11.9 “The court has power at common law to protect any vulnerable witness who 

would be placed at an unfair disadvantage by having to give evidence in the normal 

way”.1  In particular, the court has power to permit such a witness to give evidence 

from behind a screen.2  Unlike the statutory provisions (see paragraphs 11.10 et seq 

below), there is at common law no restrictive definition of “vulnerable witness”.  As 

Lord Justice General Cullen observed in Hampson v. H.M. Advocate3 “[I]t is well 

recognised that there are witnesses who would be placed at an unfair disadvantage by 

the normal procedure, and on that account are regarded as vulnerable and in need of 

special measures to protect them.  Such witnesses may normally be found within one 

or more of the following groups of person, namely, first, children; secondly persons 

whose ability to hear, see or communicate is impaired, or who have a problem with 

their health, whether physical or mental; and thirdly, persons who are vulnerable to 

attack, or fear of attack, or intimidation arising out of their giving evidence.  We have 

said "within" such a group or groups, since whether an individual witness should be 

given such protection depends on, inter alia, the degree of his or her vulnerability.”  

 
1 Hampson v H.M. Advocate, 2003 S.L.T. 94, 2003 S.C.C.R. 13. 
2 Hampson, above, at para. [8].  In that case a vulnerable and anxious woman aged 29, 

terrified of being exposed to the gaze of the three men accused of ravishing her, was permitted 

to give her evidence from behind a screen.  
3 Hampson, above, at para. [7]. 

 

 

Statutory protection in criminal proceedings 

11.10 The Vulnerable Witnesses (Scotland) Act 20041 defines a vulnerable witness 

as someone aged under 16 (a child witness)2 or: 

“(b) where the person is not a child witness, there is a significant risk that the quality 

of the evidence to be given by the person will be diminished by reason of –  

(i) mental disorder (within the meaning of section 328 of the Mental Health 

(Care and Treatment) (Scotland) Act 2003 (asp 13)), or 

(ii) fear or distress in connection with giving evidence at the trial3.” 
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The court must take into account various factors when assessing whether a person is 

a vulnerable witness4.  If a witness is deemed vulnerable, he or she is entitled to 

certain special measures when giving evidence in criminal proceedings.  The 

special measures include5: 

(a) evidence on commission: section 271l of the Criminal Procedure 

(Scotland) Act 1995; 

(b)  a live television link (CCTV):  section 271J; 

(c)  a screen:  section 271K; 

(d)  a supporter:  section 271L; 

(e)  a prior statement used as the witness’s evidence in chief:  section 271M; 

and 

  (f)  such other measures as the Scottish Ministers may prescribe by statutory  

  instrument:  section 271(1)(f). 

Procedural details relating to the special measures can be found in Chapter 8, 

(Children) above.  A party citing or intending to cite a vulnerable witness in a 

criminal case must make a vulnerable witness application not later than 14 clear days 

before the trial diet6.  In the course of a trial, the court may alter existing special 

measures even if the witness has begun to give evidence7.  Such alteration may 

comprise ordering special measures when none exist; or varying or revoking measures 

already in place8.  When using special measures such as CCTV, screens, or evidence 

on commission, consideration should be given to the best means of providing the 

witness with an opportunity to identify an accused9. 

 
1 asp 3, amending the Criminal Procedure (Scotland) Act 1995.  Further amendments were 

made by the Criminal Procedure (Amendment) (Scotland) Act 2004 (asp 5) and by the 

Criminal Proceedings etc (Reform) (Scotland) Act 2007 (asp 6).  The provisions currently 

apply to adults in solemn criminal proceedings.  From 1 April 2008 the provisions will also 

apply to adults in summary proceedings. 
2 See Chapter 8 (Children). 
3 Section 271(1) if the Criminal Procedure (Scotland) Act 1995, as substituted by the 

Vulnerable Witnesses (Scotland) Act 2004. 
4 Section 271(2) of the 1995 Act  
5 Section 271H of the 1995 Act. 
6 Section 271C of the 1995 Act. 
7 Section 271D(1) of the 1995 Act. 
8 Section 271D(2) of the 1995 Act. 
9 Section 281A of the 1995 Act.  Cf Chapter 8 (Children) paragraphs 8.23 and 8.24. 
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Witness refusing to co-operate in criminal proceedings and use of prior 

statements: section 259 

11.11  Section 259 of the Criminal Procedure (Scotland) Act 1995 permits the prior 

statement of a witness to be admitted in evidence where the judge is satisfied that the 

witness has: 

• refused to take the oath or affirmation;  or 

• having been sworn as a witness and directed by the judge to give evidence 

in connection with the subject matter of the statement refuses to do so. 

This innovative statutory provision should be used sparingly, bearing in mind the lack 

of opportunity to cross-examine or otherwise test the evidence.1 

 
1 See the Appeal Court’s observations in MacDonald v H.M. Advocate, 1999 S.C.C.R. 146, 

where the accused was charged with shameless indecency, and three 8-year old witnesses 

became distressed and refused to answer questions. The Appeal Court commented on the 

innovative nature of section 259, and emphasised that, prior to resorting to a statement alone 

in terms of section 259, the witness must firstly be directed to answer the questions, and 

secondly, asked whether he or she had made a previous statement. Then the terms of the 

statement should be put to the witness. Sir Gerald Gordon in his commentary, at p.151, 

observes that s. 259 raises concerns about the untested nature of the statement and also the fact 

that a single witness might be regarded as sufficient to prove the statement.  

 

Witness unable to remember in criminal proceedings, but willing to adopt prior 

statement:  section 260 

11.12 Under section 260 of the Criminal Procedure (Scotland) Act 1995, a prior 

statement made by a witness, which would not otherwise be admissible as evidence, is 

admissible as evidence of any matter stated in it of which direct oral evidence by him  

would be admissible if given in the course of those proceedings.  The statement is not 

admissible unless- 

 

 (a) the statement is contained in a document; 

(b) the witness, in the course of his evidence, indicates that the statement 

was made by him and that he adopts it as his evidence; and 

(c) at the time the statement was made, the person who made it would 

have been a competent. 
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The restrictions on admissibility noted above do not apply to a precognition on oath or 

a statement made in other civil or criminal proceedings in the UK or elsewhere1.  The 

admissibility of prior statements under section 260 of the 1995 Act does not apply to a 

prior statement by an accused person2.  

 
1 1995 Act section 260(4). 
2 1995 Act section 261(1) 

 

 

 

RESTRICTIONS ON CROSS-EXAMINATION 
 

Restrictions on cross-examination of a victim of a sexual crime1 

11.13 Section 7 of the Sexual Offences (Procedure and Evidence) (Scotland) Act 

2002 substitutes a new section 274 of the Criminal Procedure (Scotland) Act 1995 to 

extend the previous restrictions on the evidence allowed or questions that may be 

asked relating to the character or sexual or other behaviour of a complainer.  If it 

appears to the defence necessary to ask such questions, an application has to be made 

to the court (and in solemn cases, argued outwith the presence of the jury).   

 
1 This area of the law is more fully dealt with in the JSC briefing paper “Sexual Offences 

(Procedure and Evidence) (Scotland) Act 2002”.  

 

11.14 The court has discretion under section 275 of the 1995 Act1 to allow a line of 

questioning or to admit evidence.  An elaborate procedure is set out for such an 

application.  An application has to be made not less than 14 days before the trial diet  

unless special cause is shown.2   Where the court allows such questioning or admits 

such evidence, the prosecutor must place before the court any relevant previous 

convictions of the accused.3   
 

1 As substituted by s. 8 of the 2002 Act.  
2 1995 Act, s. 275B, inserted by s. 8 of the 2002 Act.   
3 1995 Act, s. 275A, inserted by s. 8 of the 2002 Act; and see S v H.M. Advocate 2007 S.C. 

(P.C.) 1, 2007 SLT 1026,  paras. 54 and 87 for guidance on relevant directions to the jury. 
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SPECIAL MEASURES IN CIVIL PROCEEDINGS 

 

11.15 The issue of sexual crime may arise in civil proceedings.  The alleged victim 

may qualify as a vulnerable witness,1  and be entitled to special measures such as 

screens, CCTV, evidence on commission, and a supporter.2  It should be noted that in 

referrals to the sheriff court from children’s hearings, there are restrictions on the 

cross-examination of a child alleging sexual abuse.3 

 

1 Section 11(1) of the Vulnerable Witnesses (Scotland) Act 2004. 
2 Sections 11 to 23 (Part 2) of the 2004 Act:  details to these procedures can be found in Chapters 8 to 

10, above. 
3 Sections 68A and 68B of the Children (Scotland) Act 1995, inserted by s. 23 of the 2004 Act.  In 

particular there are restrictions similar to those contained in ss. 274 and 275 of the Criminal Procedure 

(Scotland) Act 1995:  see paras. 11.13 and 11.14 above. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Chapter 12 
 

PERSONS WITHOUT LEGAL REPRESENTATION, AND 

LAY REPRESENTATIVES 
 

GENERAL INTRODUCTION 
 

The concerns of this chapter 

12.1  Persons may conduct their own cases in both the civil courts and the criminal 

courts.  They may do so either by choice or because they have not been granted legal 

aid.  Such persons face particular difficulties. 

 

12.2  Much of this chapter is applicable to lay representatives.1 

 
1 I.e. persons who act on behalf of litigants but who do not have legal qualifications.  Lay 

representatives may appear in summary causes by virtue of r. 2.1(1) of the Summary Cause 

Rules 2002 (S.S.I. 2002/ 132); small claims by virtue of r. 2.1(1) of the Small Claims Rules 

2002 (S.S.I. 2002/133); and in proceedings under the Debtors (Scotland) Act 1987 by virtue of 

r. 70 of the Act of Sederunt (Proceedings in the Sheriff Court under the Debtors (Scotland) 

Act 1987) 1988 (S.I. 1988/2013). 

 

General points 

12.3  Bear the following general points in mind, where appropriate: 

• Put the unrepresented person at ease. 

• Be patient at all times. 

• Be understanding.  An unrepresented person may be worried, bewildered, 

nervous or fearful in an alien environment.  This may manifest itself in 

apparently hostile, belligerent or even rude behaviour. 

• Be sensitive to literacy problems.  Some people may have difficulty with 

reading, writing or spelling. 

• Appreciate that an unrepresented person may not understand what is going on. 

• Ensure that the unrepresented person has said what he or she needs to say. 
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• Explain what is to happen, is happening, has happened and why. 

• Explain what it is that the unrepresented person has to do, why and when. 

• Remember than an unrepresented person may not have the facilities available 

to a person in an office or have ready access to legal books. 

• Give an unrepresented person every reasonable opportunity to make his or her 

case with, if necessary, appropriate adjournments. 

• Try to get the unrepresented person to identify the issue(s). 

• Avoid legal jargon or, if necessary, explain it. 

• If necessary, help an unrepresented person to put a point to a witness in the 

form of a question. 

• Explain the reasons for any decision you make and any rights of appeal. 

• In civil cases, explain about expenses.  

• Inform an unrepresented person of the availability of advice agencies which  

might be able to help him or her.1 

• Maintain a fair balance: although an unrepresented person is entitled to 

assistance and a fair hearing, he or she should not be permitted to exploit or 

abuse lack of representation to the prejudice of others. 

  
 1 For example, Scottish Association of Law Centres, Citizens Advice Bureaux, Consumer 

Advice centres, Consumer Protection departments, In-Court Adviser Projects, Money Advice 

Scotland and trading standards departments. 

 

 

PARTY LITIGANTS IN CIVIL PROCEEDINGS 
 

Introduction  

12.4  Any natural persons other than children, certain persons with mental 

incapacity, or persons voluntarily resident or carrying on business in hostile territory 

may conduct their own cause in either the Court of Session or the sheriff court.  Such 

persons are known as party litigants.1  It has been held, however, that, when a 

practising solicitor represents either himself or his firm, he does not fall to be 

regarded as a party litigant for the purpose of any expenses which may be awarded in 

his favour.2 
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1 See Macphail, Sheriff Court Practice, 3rd ed., para. 4.118. 
2 Macbeth, Currie & Co v Matthew 1985 S.L.T. (Sh Ct) 44; and see Expenses awarded in 

favour of party litigants, para. 12.27, below. 

 

12.5  Some party litigants have a degree of self-confidence, and some knowledge of 

law and procedure.  For most party litigants, however, the prospect of having to 

appear in court, and of having to present a case before a judge, can be daunting and 

frightening.  Quite apart from having an understandable apprehension as to what is 

going to happen, such litigants are likely to suffer serious disadvantages compared 

with parties who are represented by counsel or by a solicitor.  It is important that 

those disadvantages should be well understood, and that all reasonable steps should be 

taken in order to minimise their consequences so far as is practicable.   

 

General difficulties faced by party litigants 

12.6  Most party litigants cannot be expected to have much, or indeed any, 

knowledge of law or procedure.  Some assistance on matters of procedure can be 

given by clerks of court, but they are not empowered to offer legal advice or to keep 

party litigants advised on the progress of their cases.  Slightly more assistance and 

advice may be available to a party litigant in courts where an in-court advice service 

is available.1  But that sort of service is generally available only in respect of small 

claim and summary cause cases;  and in any event its scope falls far short of complete 

representation.  
 

1 A service of this kind has been in existence at Edinburgh Sheriff Court for some years.  

Originally supported by funding from the European Commission, it is now funded by the 

Scottish Government.  It consists of a salaried adviser, who is legally qualified, and some 

support staff.  The adviser has an office in the court building and is available to offer advice to 

party litigants in small claim and summary cause cases.  Currently the adviser deals with 

approximately 300 inquiries each month. A similar service is available in some other sheriff 

courts. 
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12.7  Party litigants are also likely to have no experience to guide them in relation to 

what professional court users would regard as very ordinary, practical, matters – 

where to sit in court; when to sit and when to stand; how to address the judge; and so 

on.  They may not be skilled at expressing themselves either orally or in writing; and 

they are unlikely to have any understanding of how to present evidence by the 

examination and cross-examination of witnesses.  Indeed, experience shows that 

many party litigants seek to deal with such matters by the making of statements rather 

than by asking questions.  Some party litigants may not understand the necessity of 

having important facts spoken to by the evidence of other witnesses, and may be 

surprised when they are told that it is not good enough for them simply to say: “If you 

phone up Mr Smith he will confirm what I have been saying”.  Sometimes the 

desirability of having expert testimony will not be understood; and on other occasions 

the need to have documentary and other productions in court will not be appreciated.   

 

12.8  More fundamentally, of course, a major problem faced by most party litigants 

is that they simply do not have the legal knowledge to enable them to formulate a 

claim or a defence in a way which might entitle them to the remedy which they seek.  

To take a simple example, a party litigant may be seeking damages in respect of 

allegedly faulty goods but may not refer to any particular section of the Sale of Goods 

Act 1979, and indeed may not even refer to that, or any other, statute.1  All of this can 

give rise to a further problem in that some party litigants have the impression that, by 

taking a case to court, they will be guaranteed a day on which they can present 

evidence in support of their case and obtain a judgment on that evidence.  They do not 

understand that a case may be dismissed as incompetent, irrelevant, or lacking in 

specification without a single word of evidence having been heard; and a few party 

litigants now seek to maintain that such a disposal constitutes an infringement of their 

rights under article 6 of the European Convention on Human Rights.   
 

1 See, for example, Mannifield v Walker 1990 S.C.L.R. 369. 
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Statutory difficulties faced by party litigants 

12.9  Quite apart from the general difficulties which have been outlined above, party 

litigants are also subject to a number of statutory restrictions under the Rules of the 

Court of Session, and the Ordinary Cause Rules and other Rules which apply in the 

sheriff court.  Some of those restrictions are essentially the same both in the Court of 

Session and in the sheriff court, but they are not completely uniform.  They are as 

follows: 

 

(a) Court of Session 

12.10  Many initiating documents in the Court of Session such as a summons, a 

petition, a note, an application or a minute may only be signed by counsel, a person 

having a right of audience or by an agent, and may not be signed by a party litigant.  

Where a party litigant cannot obtain the signature of counsel or other authorised 

person, he may request the Deputy Principal Clerk to place the document before the 

Lord Ordinary for leave to proceed; and the Lord Ordinary’s decision as to whether or 

not to grant leave is final and not subject to review.  Where leave is granted the party 

litigant is then permitted to sign the document.1 

 
1 Rules of the Court of Session 1994, r. 4.2(1), (2), (3), (5), (6). 

 

12.11  In relation to the recovery of documents by commission and diligence, special 

provision is made where that procedure is instigated by a party litigant.1 

 
1 Rules of the Court of Session 1994, rr. 35.3A, 35.4(6), and 35.11(7). 

 

12.12  Where witnesses are to be cited for a proof or jury trial a party litigant must, 

not later than 12 weeks before the assigned diet, apply to the court to fix caution for 

the expenses of witnesses in answering a citation in such sum as the court considers 

reasonable; and the party litigant is, in the first instance, personally liable for the fees 

and expenses of a witness so cited.1  Citation of a witness to be called by a party 

litigant may only be effected by a messenger-at-arms and, before any such messenger 

is instructed, the caution fixed by the court must have been found by the party litigant.   
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1 Rules of the Court of Session 1994, r. 36.2(4) and (5) (proofs); and r. 37.4 (jury trials). 

 

(b) Sheriff court 

12.13  In ordinary cause proceedings in the sheriff court there is no restriction on an 

initial writ being signed by a party litigant.  The Ordinary Cause Rules 1993 expressly 

provide that a party may sign an initial writ.1  Those rules, however, provide a 

restriction, which is absent in the Rules of the Court of Session, on the borrowing of 

parts of process by a party litigant.  In ordinary cause proceedings those parts of 

process which are capable of being borrowed may be borrowed by a party litigant 

only with leave of the sheriff and subject to such conditions as the sheriff may 

impose.2  Nevertheless, a party litigant may inspect a process at any time and may 

obtain copies, where practicable, from the sheriff clerk.3  The rules do not say who 

should bear the cost of any such copying.  In practice, copies are often made available 

to party litigants at no cost where the amount of copying is relatively small.  It is 

thought, however, that the “where practicable” provision in the rule would probably 

entitle a sheriff clerk to require some payment if a party litigant sought copies of a 

very large number of parts of process.   
 

1 Ordinary Cause Rules 1993, r. 3.1(7). 
2 Ibid. r. 11.3(3)(a). 
3 Ibid. r. 11.3(3)(b).  Similar provisions exist in relation to summary causes and small claims:  

Summary Cause Rules 2002, r. 17.3(4) and (5); Small Claims Rules 2002, r. 16.2(4) and (5). 

 

12.14  So far as the citation of witnesses is concerned the Ordinary Cause Rules 1993 

make similar, though not identical, provision to that contained in the Court of Session 

Rules for party litigants.  In the sheriff court the application to the sheriff to fix 

caution must be made not later than four weeks before the diet of proof; and citation 

requires to be effected by a sheriff officer.1  The Ordinary Cause Rules do not contain 

any provisions in relation to the recovery of documents under commission and 

diligence comparable to those applying in the Court of Session. 

 
1 Ordinary Cause Rules 1993, r. 29.8.  
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12.15  Summary cause and small claim procedures in the sheriff court are to some 

extent designed for use by party litigants, and as a consequence they do not, with the 

exception of the borrowing of productions or parts of process, impose on party 

litigants any restrictions which are not imposed on those represented by counsel or a 

solicitor.  Thus, for example, the summons in a summary cause is to be authenticated 

by the sheriff clerk or, in certain circumstances, the sheriff.1  Signature by the litigant 

is not required. 

 
1 Summary Cause Rules 2002, r. 4.4(1) and (2). 

 

Dealing with the difficulties  

12.16  It has long been accepted in the courts of Scotland that, because of the 

difficulties which have just been summarised, a party litigant will generally be 

allowed considerable latitude or indulgence in the presentation of his or her case, 

provided that there is no prejudice to the opponent.1  This should not mean that judges 

will allow irrelevant submissions which would not be permitted in the case of counsel 

or a solicitor.  More positive steps should be taken in order to ensure, so far as is 

practicable, that a party litigant can overcome at least some of the difficulties which 

lie in his or her path, and that a fair and appropriate hearing can be given at all times.2    

There are various ways in which such positive steps can, and should, be taken.  These 

are set out below. 

 
1 See, for example, Moore v Secretary of State for Scotland 1985 S.L.T. 38, 39. 
2 See art. 6(1) of the European Convention on Human Rights. 

 

(1) Written guidance 

12.17  Some leaflets and booklets, written in relatively simple language, already exist 

in order to offer appropriate guidance to party litigants engaged in most forms of civil 

procedure.1  The existence of such written guidance, however, does not relieve judges 

and clerks of court of a duty to assist party litigants whenever it is appropriate and 

reasonable to do so. 
 

1 Details of some of those leaflets and booklets are given at the end of this Chapter. 
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(2) Consider the individual’s needs 

12.18  As in the case of any person appearing in court, care must be taken to ensure 

that no disadvantage is suffered by a party litigant on account of a disability, language 

or other difficulty.1  Thus, for example, if a party litigant is a wheelchair user, and 

some courtrooms or offices are not readily accessible for a wheelchair, arrangements 

should be made for court proceedings and any interviews with court staff to take place 

in a courtroom or other place which is so accessible.  Likewise, if a litigant has a 

hearing impairment, appropriate arrangements should be made to ensure that that does 

not result in disadvantage2.  Again a litigant might have a mental disorder (such as a 

personality disorder or schizophrenia or learning disability).  In such circumstances 

the court might wish to consider appointing (ex proprio motu) a curator ad litem who 

may recommend that an application may be made for a guardian to be appointed 

under the Adults with Incapacity (Scotland) Act 2000.  Some litigants may have 

already had a guardian appointed to them under that Act.  Under section 64(3) the 

guardian has power to act as the legal representative in relation within the scope of the 

power conferred by the guardianship order.       

 
1 See, generally, Chapters 5 (Interpreting services), 7 (Persons with disabilities), 10 

(Intimidated and other vulnerable witnesses) and 11 (Victims of sexual crime).  
2 These, and similar, matters are fully dealt with in Chapter 7 (Persons with disability). 

  

12.19  A party litigant may have little, or an imperfect, understanding of English.  

Such a person must be afforded the opportunity to have documents translated and to 

have the services of an interpreter during any proceedings in court.1  It will be for the 

party to engage the services of an interpreter and to meet that person’s fees and 

expenses (though these may ultimately be recoverable from the other party if that 

party is unsuccessful).  Where English is not a party litigant’s native tongue, an 

interpreter should not be insisted upon if it is clear that the party litigant in question 

has a good understanding of English and can speak it well.2  On the other hand, care 

should be taken not to form an over-optimistic view of a person’s linguistic ability:  

familiarity with simple, conversational, speech may not mean that the person in  
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question will be able to cope with detailed questioning and cross-examination, 

possibly on matters which are complex and technical.3 

 
 

1 For an accused person representing himself in criminal proceedings, see Chapter 5 

(Interpreting services), para. 5.6. 
2 Furnheim v Watson, 1946 S.L.T. 297, per L.J.C. Cooper at p. 300. 
3 In criminal cases, where an accused’s or a witness’s native tongue is not English, it is more 

usual to consider using an interpreter than not. See for example Alexei Alexandrovic 

Mikhailinchenko v  Andrew Christie Normand 1993 S.C.C.R. 56. 

 

(3) Conduct of hearings, proofs, etc. 

12.20  In small claims and summary causes a party litigant is likely to come before a 

sheriff at the first calling of the case.  Under ordinary cause procedure in the sheriff 

court, the sheriff will probably encounter such a person for the first time at an options 

hearing.  In other circumstances a judge may not encounter the party litigant until the 

stage of a debate or procedure roll hearing or at the beginning of a proof.  Where a 

party litigant appears at an early stage in the proceedings, that may well be a suitable 

opportunity for a judge to -  

• give some explanation about the hearing which is to take place, and 

• offer some general information and advice regarding the next stage or stages 

of the case.   

For example, at an early hearing which is subsequently to be followed by a proof, it is 

likely to be helpful if the judge were to offer some explanation about the need to bring 

witnesses to the proof and to lodge any documentary or other productions which are 

likely to be required at that stage.  A judge might wish to consider tape recording 

proceedings involving a party litigant which would not normally be tape recorded. 

This could assist both parties and the judge. 

 

12.21  The following are some of the things which a judge should have in mind at all 

times.  Consideration should be given to explaining these matters in simple and 

everyday language. 
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• Who the judge is, and how he or she should be addressed. 

• Who the other persons in court are, and what are their respective functions. 

• That, unless suffering from some physical disability, the party litigant should 

stand when addressing the court or questioning a witness. 

• That, if the party litigant does not understand something, or has a problem in 

relation to any aspect of the case,  the judge should be told at once so that the 

problem can be addressed. 

• The purpose of the particular hearing and what its consequences may be. 

• That all parties will have a full opportunity to present their case, and that the 

party litigant should not interrupt when someone else is speaking.  Instead, a 

note should be made so that the particular point can be dealt with when the 

party litigant is called on to speak. 

• That the party litigant can make notes.   

• That the party litigant may have a friend or colleague sitting alongside to make 

notes or assist in the presentation of the case.  Such a person may advise or 

assist the party litigant, but may not address the court.   

• That, if the party litigant would like a short break in the proceedings for 

personal reasons, that is likely to be granted on request. 

• That any future hearing is an important event, and that the date fixed for it 

cannot be changed except for very good reason such as unexpected illness.  It 

should be explained that in that event as much notice as possible should be 

given and that, if illness is the reason for seeking an adjournment, it may be 

necessary for the party litigant to obtain a “soul and conscience” certificate 

from a doctor, and to send that to the court. 

 

12.22  Further assistance, and consideration for the position of a party litigant, may 

be required, and may be appropriate, as a particular hearing develops.  For example, 

an unanticipated problem may arise, and those acting for a represented party may 

offer suggestions as to how it should be dealt with.  This is likely to present 

difficulties for a party litigant.  In such a situation a judge may wish to ensure that the 

party litigant properly understands the nature of the problem on which his or her 

views are required – explaining it, if necessary, in simple terms – and may then decide  
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to allow a short adjournment so that the party litigant can consider his or her position.  

In a case where a party litigant is accompanied by a friend or colleague, such a course 

may be particularly appropriate in that it will provide them with an opportunity to 

discuss the matter in private before the party litigant is required to respond formally in 

court.   

 

(4) Reference to legal precedent and other authorities 

12.23  Party litigants are often confused, and feel themselves at a serious 

disadvantage, when counsel or a solicitor for another party refers to decided cases or 

to statutory provisions.  Party litigants may have difficulty in understanding why their 

case should be decided on the basis of what happened in some other person’s case, 

and it may be necessary to explain, again in as simple language as is possible, the 

significance of decided cases as setting out the way in which a particular point of law 

should be interpreted or applied.  In some instances it may also be necessary to 

consider allowing a short adjournment so that the party litigant can look at the case or 

statute in question or so that copies of the relevant authorities can be made available 

for the party litigant.  Whether or not to allow such an adjournment will be very much 

a matter for the discretion of the judge at the time.  If the case or statute is plainly of 

relevance to the case, the interests of justice are likely to require that an appropriate 

adjournment should be allowed.    

 

(5) Assisting in the presentation of a party litigant’s case 

12.24  Generally, it will be both appropriate and helpful for a judge to offer party 

litigants some assistance in the presentation of their cases.  Although it is often better 

not to interrupt a party litigant who is making submissions or questioning a witness, 

since that may make the litigant more nervous and insecure, it may sometimes be 

appropriate to do so to ensure that a submission, which may not have been very well 

articulated, is properly explained and understood.  It may also be appropriate, where 

the party litigant is not approaching the questioning of a witness in an appropriate or 

effective way, for the judge to emphasise to the party litigant the importance of 

formulating a question and obtaining an answer to that question.  The judge might  
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also usefully put some questions to the witness in order to elicit evidence on a 

particular point.  Apart from any assistance which this may give to the party litigant, it 

may also be fair to the witness by ensuring that evidence is given clearly and in a 

manner which cannot subsequently be misrepresented.  Occasionally it may be 

necessary for a judge to intervene in order to control or to stop questioning of a 

witness which is inappropriately aggressive or offensive.   

 

12.25  A much more difficult question arises, however, in circumstances (which are 

not uncommon) where it appears that a party litigant may have some sort of stateable 

case, but has failed to express it in the pleadings.  The question in such circumstances 

is whether a judge has a duty, or is even entitled, to assist the party litigant to develop 

and to express his or her case.  The inevitable, though somewhat unsatisfactory, 

answer to that question is that it will be a matter of degree, and will depend on the 

circumstances of the particular case.  It also has to be said that this is an area where 

different judges are likely to hold different views.  In a simple situation, such as the 

one cited in paragraph 12.8, above, where a party litigant does not make any reference 

to the Sale of Goods Act 1979, it may be appropriate for the judge to decide the case 

by reference to that statute notwithstanding that it had not been specifically mentioned 

by the party litigant.  It is suggested, however, that a judge should take such a course 

only where it is perfectly clear that the case must be governed by a particular statutory 

provision.  In such a situation, moreover, the judge should raise that matter in open 

court, and should guard against any possibility of deciding on a point of which the 

other side has had no notice.1  On the other hand, if a party litigant has a case which 

appears to be plainly irrelevant, it is thought that there is no duty on a judge to offer 

any suggestions as to how it might be made relevant.  The party litigant must simply 

face the consequences of a failure to state a relevant case.  That is the outcome of an 

adversarial system of litigation; and there is no reason why a party litigant should be 

given advantages which would not be available to a litigant who was professionally 

represented. 
 

1 Kay’s Tutor v Ayrshire and Arran Health Board 1985 S.L.T. 435, 440. 
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(6) The judgment or decision 

Where a judgment or decision is given at the end of a hearing, in the presence of a 

party litigant, the judge should take particular care to express it in simple, everyday, 

language; and, if it is necessary to use technical legal terms, the meaning of them 

should be clearly explained to the party litigant.  If the decision requires the party 

litigant to do something (for example, to find caution for future expenses) the 

significance of that should be fully explained, and the party litigant should be warned 

of the likely consequences of failure to comply with what has been ordered by the 

court.  If the decision in a case involving a party litigant is to be taken to avizandum, 

the judge should explain in simple terms that a written judgment will be issued at a 

later stage containing the decision and the reasons for it.  It is also likely to be helpful 

for a party litigant if the judge can give some indication at that stage of the date when 

the written judgment is likely to be issued.  Unless otherwise ordered, Court of 

Session judgments are issued without the necessity of the attendance of counsel, or a 

solicitor, or a party.  A clerk of session will, where possible, give notice of the date 

when an opinion is to be issued (usually two days in advance), and a copy of the 

opinion may be collected on or after the date of issue from the Opinions desk during 

office hours, on payment of the prescribed fee.  If possible, an electronic copy of the 

opinion will be e-mailed to parties on the date of issue.  In the sheriff court a copy of a 

judgment is automatically sent to a party, free of charge, on the date when it is issued.   

 

Expenses awarded in favour of party litigants 

12.27  Where a party litigant is successful in the course of litigation, an award of 

expenses may be made in his or her favour in the same way as if there had been legal 

representation.  In such a case, however, with a possible exception of a practising 

solicitor who has appeared on his own behalf or on behalf of his firm1, any such 

award of expenses will be governed by the provisions of the Litigants in Person 

(Costs and Expenses) Act 1975.2  Essentially, what that Act, and the relevant Act of 

Sederunt, provide is that, in addition to outlays, a party litigant may be entitled to 

expenses up to a maximum of two thirds of the sum allowable to a solicitor for the 

work in question under the appropriate table of fees.  
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That does not apply, however, in the case of a small claim action unless an order has 

been made for expenses to be assessed on the scale appropriate to summary cause 

actions.3 
 

1 See para. 12.4, footnote 2, above. 
2 See, also, Act of Sederunt (Expenses of Party Litigants) 1976 (S.I. 1976/1606), amended by 

Act of Sederunt (Expenses of Party Litigants) 1983 (S.I. 1983/1438). 
3 Normally no expenses may be awarded in a small claim in which the value of the claim does 

not exceed £200, and in any other case expenses are not to exceed £75 (Small Claims 

(Scotland) Order 1988 (S.I. 1988/1999), para. 4).  In certain limited circumstances, however, 

expenses on the summary cause scale may be awarded (Sheriff Courts (Scotland) Act 1971, s. 

36B(3)).   

 

12.28  A party litigant, who has obtained a decree or other order in his or her favour, 

may not realise that he is entitled to make a formal motion for expenses.  It is thought 

that in such circumstances it would be perfectly proper for the judge to advise the 

party litigant of the entitlement to seek an award of expenses, and to ask if such an 

award is sought.  In such a situation the judge would be doing no more than providing 

the party litigant with information which would be well known to either counsel or a 

solicitor.   

 

Enforcement of decrees 

12.29  Party litigants who have obtained a decree in their favour, for example for 

payment of a sum of money, are often surprised to discover that, if payment under the 

decree is not made voluntarily by the other party, it will be for them to institute 

enforcement procedures themselves, and at their own expense.  It is thought that it is 

unnecessary for judges to point this out at the stage of granting decree, but clerks of 

court should be prepared to give this information on request.   

 

Appeals 

12.30  Where a case has been decided against a party litigant by final decree or 

judgment, an appeal is normally available, and the party litigant will be able to obtain 

information about how to appeal from the clerk of court.   
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If a decision is given against a party litigant, however, on some incidental or 

interlocutory matter, in respect of which leave to appeal is required, the party litigant 

may not become aware of the need to seek leave until the time for seeking leave has 

expired.  It is therefore suggested that, if such a decision is given, and if the party 

litigant is obviously unhappy with the decision, the judge should there and then 

indicate that an appeal against that decision may only be taken with leave, and ask the 

party litigant if leave to appeal is being sought.  In such a situation the judge will no 

doubt wish to make it clear that the giving of that information does not imply that 

leave to appeal will inevitably be granted:  the party litigant is merely being advised 

of the entitlement to seek leave.   

 

Vexatious litigants 

12.31  Under section 1 of the Vexatious Litigants (Scotland) Act 1898, a Division of 

the Court of Session, on an application made by the Lord Advocate, may declare a 

person to be a vexatious litigant on the ground that that person has habitually and 

persistently instituted vexatious legal proceedings without any reasonable grounds for 

doing so.  When such a declaration has been made, the person concerned may not 

thereafter raise any legal proceedings unless leave has been obtained from a judge 

sitting in the Outer House.  Such declarations are made only infrequently.  There is no 

means of prohibiting a person from defending an action which has been raised against 

him or her. 

 

 

UNREPRESENTED ACCUSED IN CRIMINAL CASES 
 

General  

12.32  Because of the availability of criminal legal aid it is relatively uncommon for 

persons to represent themselves in criminal proceedings other than in respect of very 

minor offences; but occasionally judges may encounter accused persons who, for 

whatever reason, elect to represent themselves.1   
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In some instances an accused may be represented at the beginning of a trial but may 

withdraw instructions from his counsel or solicitor in the course of the trial.  

Normally, in such a situation, a brief adjournment should be allowed in order to 

enable the accused to secure new representation.  It is not unknown, however, for an 

accused person to “hire and fire” a succession of representatives, and it is therefore 

suggested that there must come a point when a judge is fully entitled to say that 

enough is enough, and that thereafter the accused must proceed without 

representation.2  Much of what has already been said in relation to party litigants in 

civil proceedings applies equally in the case of those persons who, for whatever 

reason, choose to defend themselves in criminal proceedings.  There are some special 

features of criminal proceedings which require particular mention. 
 

1 A person charged with a sexual offence may not, however, represent himself: see para. 

12.38, below. 
2 In such a situation, of course, due regard must be had to ECHR, art. 6(3)(c).  It is thought, 

however, that there is unlikely to be any breach of that article provided that an accused person 

has been given a reasonable opportunity to secure legal representation of his own choosing. 

 

Explanation to unrepresented accused 

12.33  At the very beginning of a trial it would be appropriate to describe to the 

unrepresented accused the procedure that will be followed including: 

• the normal order of examination in chief, cross-examination and re-

examination; 

• that he may be able to object to the admission of any evidence;  and 

• most of the matters covered in paragraph 12.21, above. 

At the close of the Crown case, the unrepresented accused should be asked: 

• whether he wishes to make a submission of no case to answer; 

• whether he wishes to give evidence personally, in which case he may be cross-

examined; and 

• whether he wishes to call any defence witnesses. 
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When all evidence has been led, he should be reminded that he will be given an 

opportunity to address the judge, in a summary trial, on the evidence, or the jury in 

solemn proceedings. 

 

Protecting the interests of the accused 

12.34  Probably the most important feature arises from the fact that, in criminal 

proceedings, an accused person is presumed to be innocent unless and until guilt has 

been proved beyond reasonable doubt on the basis of sufficient, corroborated, 

evidence.  Accordingly, where an unrepresented accused tenders a plea of guilty, a 

judge must take steps to ensure that there is a full understanding of the charge or 

charges, and that the accused is freely and truly acknowledging guilt.  Moreover, 

where a case goes to trial, it is suggested that the judge must take active steps to assist 

the accused in presenting his or her defence.  That will particularly be so in a jury 

trial, where it will be the duty of the trial judge to ensure that an unrepresented 

accused’s position in relation to the evidence and the charges, in so far as that can be 

determined, has been fairly and adequately put before the jury.  That may have to be 

dealt with in the judge’s charge to the jury. 

 

12.35  The judge has a duty under Article 6 of the ECHR to ensure overall that the 

trial is conducted fairly.  It is suggested, however, that it is no part of a judge’s duty, 

in a trial where an accused is unrepresented, to intervene in the course of the evidence 

in order to take points or objections which might have been taken had the accused 

been represented by counsel or by a solicitor.  If evidence is given in the course of a 

trial on a matter which, if objected to, might require there to be a trial within a trial,1 

the judge should consider whether to interrupt the proceedings in order to ascertain 

whether or not circumstances exist which would make such a procedure necessary.  In 

the same way, if an unrepresented accused does not make any motion of no case to 

answer at the conclusion of the Crown case where it might be appropriate to do so, it 

would, it is thought, be appropriate for the trial judge to consider whether to invite 

him to do so and to raise with Crown Counsel or the procurator fiscal question of the 

sufficiency of the Crown evidence. 
 

1 Thompson v Crowe 2000 J.C. 173. 
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Criminal record of accused 

12.36  It is probably unnecessary, and may indeed be undesirable, that the judge 

should at any stage of the proceedings advise the accused of the circumstances in 

which the prosecutor might be permitted to disclose the accused’s own criminal 

record, if any.1  If an unrepresented accused, however, begins, during the course of a 

trial, to ask questions, or to lead evidence, of a kind which might permit the 

prosecutor to seek leave to disclose the accused’s record, it is suggested that the judge 

should intervene at that stage in order to advise the accused of the possible 

consequences of continuing that line of questioning or evidence. 
 

1 Criminal Procedure (Scotland) Act 1995, s. 270.  Generally, this section applies where 

evidence is led by the defence, or the defence asks questions of a witness for the prosecution, 

with a view to establishing the accused’s good character or impugning the character of the 

prosecutor, of any witness for the prosecution or of the complainer.  It also applies where the 

nature or conduct of the defence is such as to tend to establish any of the foregoing.  Where 

the section applies the court may, on the application of the prosecutor, permit the prosecutor to 

lead evidence that the accused has committed, or has been convicted of, or has been charged 

with, offences other than that for which he is being tried, or is of bad character.  In 

proceedings on indictment an application by the prosecutor must be made in the absence of 

the jury. 

 

Protecting the interests of witnesses 

12.37  It is not unknown for unrepresented accused to approach the questioning of 

witnesses1, and particularly complainers, in an aggressive and offensive way which is 

quite unwarranted and which is merely intended to humiliate and to traumatise the 

witness.  A judge must, of course, be mindful of an accused person’s entitlement to 

test the evidence by means of cross-examination, and accordingly care must be taken 

that any intervention is not likely to lead to the possibility of a subsequent conviction 

being thereafter quashed on appeal.  On the other hand, a judge has a duty to protect 

complainers and other witnesses from questioning which goes well beyond what is 

appropriate for the purpose of testing or challenging their evidence.  This is a 

particularly difficult area, but judges must do their best to act in a given case in a  
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manner which will ensure that they do not prejudice an accused person’s right to a fair 

trial while still being prepared to intervene as necessary in the interests of a 

complainer or other witness. 

 
1 But see the prohibition in sexual offence cases: dealt with in para. 12.38, below. 

 

Sexual offences 

12.38  Partly because of serious concerns in relation to cases where unrepresented 

accused persons themselves conducted the cross-examination of complainers and 

other witnesses in sexual offence cases, the Scottish Parliament passed the Sexual 

Offences (Procedure and Evidence) (Scotland) Act 2002.  The effect of that 

legislation is that an accused may not personally conduct his defence or any part of it 

in relation to a charge of a sexual offence.1  The court must appoint a solicitor where 

the accused has not engaged one, dismissed a solicitor, or the solicitor has withdrawn, 

unless the accused intends to engage another solicitor.  A solicitor appointed by the 

court may not be dismissed by the accused, and is not obliged to comply with an 

instruction to dismiss counsel.2 
 

1 Section 288C of the Criminal Procedure (Scotland) Act 1995, inserted by s. 2 of the 2002 

Act. 
 2 1995 Act, s. 288D, inserted by s. 2 of the 2002 Act.  See also para. 11.12, above, and JSC 

briefing paper “Sexual Offences (Procedure and Evidence) (Scotland) Act 2002”.  
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Small Claims 

What is a Small Claim – information and procedural guide, Scottish Court Service 

Taking a Claim to Court – information and procedural guide, Scottish Court Service 

Responding to a Claim – information and procedural guide, Scottish Court Service 

Going to Court – information and procedural guide, Scottish Court Service 

 

Summary Causes 

What is a Summary Cause – information and procedural guide, Scottish Court Service 

Raising an Action – information and procedural guide, Scottish Court Service 

Responding to a Summons – information and procedural guide, Scottish Court Service 

Going to Court – information and procedural guide, Scottish Court Service  
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Appendix I 

 

CONSULTATION PROCESS for the SECOND EDITION 
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